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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


[ Filed Sept. 28, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


John Cunningham, Thomas C. Manning, Frank Kennedy,) 
Andrew Boggia, George Becker, Joseph Molloy, John) 
McManus, Harold Will, Steve Milone, John McGlynn, ) 
Edward McFarland, John Olsen and Hobart Gale, 


Plaintiffs, 
against 


) 

) 
John F. English, individually and as General Secre- ; 
tary-Treasurer of International Brotherhood of ) 
Teamsters, Chauffeurs, Warehousemen and ) 
Helpers of America, AFL-CIO, Dave Beck, ) 
Daniel J. Murphy, John J. Conlin, Sidney L. ) 
Brennan, John T. O'Brien, Frank Brewster, ) 
William A. Lee, Joseph Diviny, James R. ) 
Hoffa, Einar Mohn, Harry Tevis and International ) 
Brotherhood of Teamsters, Chauffeurs, Ware- ) 
housemen and Helpers of America, AFL-CIO, ) 
) 


Defendants. 


FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 


* * 


FINDINGS OF FACT 


(1) The complaint in this action was served upon one James 
Casey, on September 20, 1957, at the office of the defendant, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America (hereinafter referred to as "international organization"), 25 
Louisiana Avenue, N.W., Washington, D. C. | 

(2) The said James Casey at that time was in charge of and had 
effective management of the headquarters of the defendant. : 

(8) The said James Casey is the first assistant to John F. Eng- 
lish, General Secretary-Treasurer of the defendant. : 
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(4) The said James Casey discharges many of the duties of the 
General Secretary-Treasurer in the absence of said English. 

(5) | Service upon the said Casey could reasonably be expected to 
give notice of the proceedings to the defendant. 

{6) The rule to show cause in this action was served upon one 
Theresa Hanlon at the headquarters of defendant on September 24, 1957 
in conformity with the Order of this court. 

(7) At the time of such service said Theresa Hanlon was in 
charge of the office of John F. English, General Secretary-Treasurer of 
said International organization. 

(8) Copies of the rule to show cause were mailed to Gerard 
Treanor, house counsel for the defendant, to the defendant in its own 
name, and to Martin O’ Donoghue, Esq. 

(9) The plaintiffs are residents of the State of New York and are 
members in good standing of various Teamster locals in the New York 
area. 

(10) Defendant is an unincorporated association and a labor union, 
with its principal place of business in the District of Columbia. 

{11} Martin O'Donoghue, Esq., counsel for the defendant, ap- 
peared and argued to the merits of the cause. 

(12) ‘The defendant international organization has and purports to 
act under a constitution which sets forth the obligations, duties and rights 
of the respective parties thereto. 

(13) The defendant has convened a convention to be held at Miama, 
Florida, for the period from September 29 to October 5, 1957, for the 
purpose, among others, of electing at such convention officers of the 
international organization, including a General President thereof. 

(14) With respect to the election of delegates and alternates to 
said convention, the Constitution of the international organization, Sec- 
tion 5 thereof, provides in part as follows: 


**All delegates to the international convention shall 
be selected by vote at a regular meeting of the local union, 
or such delegates may be appointed by the Executive Board 
of the local union if so authorized by a vote of the local union 
membership at a regular meeting. ***" 
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(15) There are, at present, affiliated with said defendant inter- 
national organization, some 891 local unions. : 

(16) A substantial number of the delegates to said national con- 
vention have not been elected by the membership of their respective 
local unions nor been appointed as such delegates by the Executive Board 
of their respective unions duly authorized thereto by a vote of the respec- 
tive members of the respective local unions, in conformance: i'with the 
requirements of said Constitution. | 

(17) Anticipating said convention and election the defendant Inter- 
national organization and those acting in concert with it have become 
active participants in or have, in violation of the IBT Constitution, fur- 
thered or tolerated a common effort or conspiracy to rig or improperly 
influence the said convention election and to prearrange its outcome by 
fraud, deception or stratagem, as well as by other irregularity, for the 
ultimate purpose of controlling or influencing the international organiza- 
tion, by means of the following: 

(a) By controlling the selection of delegates to said Conven- 
tion by diverse means, including the institution of trusteeship proceedings 
against locals intractable to their designs which they disfranchised be- 
cause said locals could not be controlled by defendants for their own 
purposes or by unduly instituting or continuing trusteeships | with respect 
to unions which defendants could not control or influence to thet purposes 
--all in violation of the IBT Constitution. 

(b) By designating and appointing delegates from trusteed 
locals in contravention of the IBT Constitution. 

(c) By not only permitting criminals to centage as members 
of Teamster locals, but also permitting and actively promoting the 
designation of such individuals as delegates to said national convention, 
or the toleration of such criminals in high office without protest or 
challenge, in violation of the Constitution of the IBT. 

(d) By permitting the organization of fraudulent and paper 
locals for the purpose of rigging elections and of depriving: ‘members and 
"subordinate bodies" of their rights to honest elections and to representation 
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of their own choice. The sections of the IBT Constitution which have 
been flagrantly violated by the abuses and practices hereinabove set 
forth are the following: Article I, Section 2; Article II, Section 1; 
Article II, Section 2; Article Il, Section 4; Article I, Section 5; 
Article III, Section 6; Article III, Section 7; Article IV, Section 2; 
Article VI, Section 1 (b); Article VI, Section 1 (h) and Article VII, Sec- 
tion 3 and Article 6, Section 6. 

= x * * 

(19) The defendant international organization is involved in inter- 
state and foreign commerce and it does business and conducts activities 
in every state of the United States and also in Canada. Said international 
organization, or its agents or employees, in the course of their official 
or usual business, represents employees in all of'the states of the United 


States and in Canada, where they are engaged in labor activities. 
(20) The defendant international organization acting by its present 
officers and other officials, has refused to consider or take action on 


previous charges, petitions and complaints setting forth abuses and vio- 
lations of the Constitution of said international organization. 

{21} Ali redress procedures of the defendant organization are 
under the control, influence, direction and domination of its present 
officers. The procedures of the defendant international organization 
availabie to the plaintiffs have not been administered in accordance with 
the Constitution of the organization nor in accordance with relative 
standards of due process and justice. 

(22) The plaintiffs have no adequate remedy or redress within the 
existing framework of the defendant international organization. 

(23) The holding of an election at the said convention as planned 
and arranged by the defendants and those acting in concert with it, would 
result in irreparable damage to the plaintiffs, for which there is no ade- 
quate remedy in that: 

{a) It would deprive the plaintiffs and other rank and file 
members of the international organization and the subordinate bodies of 
their right to select delegates of their own choosing who would represent 
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them as guaranteed under the IBT Constitution. 

(b) It would disfranchise plaintiffs and other rank and file 
members of the organization and would deprive them of their aoe to 
vote as guaranteed under the IBT Constitution. 

(c) It would perpetuate in office individuals who have vio- 
lated the IBT Constitution or have condoned such violations, ‘including 
illegal elections. | 

(d) It would sanction the election of persons, and voting by 
delegates,wha, by reason of their criminal records, are ineligible for 
membership or office under the IBT Constitution. 

(e) It would cause the expulsion of the International organiza- 
tion from the AFL-CIO. 

(f) It would permit disspoilment and looting of a Union 
treasury by gangsters, racketeers and others acting in concert with them. 

(g) It would result in a multiplicity of suits between individual 
members and the international organization, and between local unions 
and the international organization. 

(24) No prior application for the relief requested herein has been 
made. On the basis of the foregoing the court draws the ical! 

CONCLUSIONS OF LAW 

(1) James Casey was an agent of the defendant for the purpose of 
receiving process under Rule 4 D3 of the Federal Rules of Civil Pro- 
cedure. 
(2) The service of process upon James Casey conferred upon 
this court in personam jurisdiction over the defendant. 

(3) The rule to show cause was properly served upon the de- 
fendant in accordance with the order of this court and in accordance 
with rule 5B of the Federal Rules of Civil Procedure. | 

(4) The defendants’ motion to quash service was properly denied. 

(5) Defendant is an unincorporated association, a labor union, 
and is a legal citizen of the District of Columbia. | 
(6) This court has jurisdiction over the subject matter of this 
action. | 

(7) As set forth in the Complaint and Affidavits in support thereof 
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and matters of which the Court has taken judicial notice, the plaintiffs 
have sufficiently set forth a cause of action for which relief may be 
granted. 

(8) This action is a class action properly brought under Rule 23 
of the Federal Rules of Civil Procedure. 

(9) The international organization is bound by a Constitution 
which constitutes a contract imposing certain duties upon it with respect 
to the administration of the business affairs of said international organi- 
zation, which duties it has repudiated or failed to perform. 

(10) The defendants’ motion to dismiss the complaint was properly 
denied. 

(11) Upon the facts and circumstances as set forth in the Com- 
plaint, it is unnecessary to attempt to exhaust intra-Union remedies. 

(12) Plaintiffs have no adequate remedy at law. 

(13) Serious and irreparable damage and injury would result to 
the plaintiffs if a preliminary injunction were not granted. 

(14) The plaintiffs’ motion for a preliminary injunction was 
properly granted. 

And it is therefore 

ORDERED, that the defendant, International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America, 
AFL-CIO, and those in concert with it, be and they are hereby prohibited 
and enjoined from: 

(1) Conducting at the National Convention scheduled for Miami, 
Florida, during the period September 29, 1957 to October 5, 1957, the 
election of officers which it contemplates and has arranged; 

(2) Conducting any national election for the election of any 
national officer or for the office of General President or General Presi- 
dent Emeritus, General Secretary-Treasurer or General Vice-President 
or member of the General Executive Board; 

(3) Recognizing as valid the credentials of any delegate to said 
National Convention not elected by the membership of his local union or 
not appointed as such delegate by an Executive Board of such local union 
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duly authorized thereto by a vote of the members of such local union 
pursuant to the constitution of the defendant International Brotherhood; 
PROVIDED, that the plaintiff post with the Court an Injunction Bond 
in an amount of $50, 000 (Fifty-thousand) Dollars. 
This Order to remain in force until further order of this court 
Dickinson Letts | 


Dated: September 28, 1957 
Washington, D. C. 


[ Filed Oct. 14, 1957] 


AMENDED COMPLAINT 


This complaint alleges class actions (a) in conspiracy among union 
officers and their agents to deprive members of rights and property 
under the Union Constitution and (b) in contract for violation of Union 
Constitution by officers and their agents; it prays for relief enjoining 
defendants and their agents from further violation of the Union Constitu- 
tion and it seeks appointment of a master in equity to conduct fair union 
elections as the Union Constitution requires. | 

Plaintiffs, complaining of defendants herein by Dodd, Kaplan & 
Schmidt, their attorneys, allege: 


FOR A FIRST SEPARATE AND DISTINCT 
CLAIM OR CAUSE OF ACTION 


1. This Court has jurisdiction over this claim or cause of action 
under Section 1332 of Title 98 of the United States Code entitled "Ju- 
diciary and Judicial Procedure" and under Section 301 (c), (d) and (e), 
Title I of the National Labor Relations Act, as amended, and under 
Rule 17(b) of the Federal Rules of Civil Procedure. 

2. All plaintiffs herein reside in and are citizens of the State of 
New York. 

3. The General (or principal) Office and principal fies of business 
of defendant, International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, is 25 Louisiana Avenue, N. W.,; 
Washington 1, D. C.; and all of defendants have offices at that address 
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and carry on their business at that address regularly or from time to 
time to a significant and substantial extent; and defendants and agents 

of defendant, International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America (hereinafter called International 
Organization), are engaged in representing and acting for employee 
members of the International Organization within the District of Columbia. 

4. All the personal defendants herein reside in and are citizens of 
States other than the State of New York or they reside in the District of 
Columbia and are citizens of the United States. 

5. The matter in controversy, as hereinafter explained, far ex- 
ceeds the sum or value of Three Thousand ($3, 000. 00) Dollars, exclusive 
of interest and costs. 

6. Plaintiff, John Cunningham, resides in the County of Queens, 
City and State of New York, and is a citizen of that State. He is a member 
in good standing of Milk Wagon Drivers and Delivery Employees Local 
584, which is a local union and "subordinate body" of defendant, Inter- 
national Organization. 

7. Plaintiff, Thomas C. Manning, resides in the County of The 
Bronx, City and State of New York, and is a citizen of that State. He is 
a member in good standing of the aforesaid Local 584. 

8. Plaintiff, Frank Kennedy, resides in the County of The Bronx, 
City and State of New York, and is a citizen of that State. He is a member 
in good standing of the aforesaid Local 584. 

9. Plaintiff, Andrew Boggia, resides in the County of Queens, City 
and State of New York, and isa citizen of that State. He isa member 
in good standing of Building Material Teamsters Local 282, which is a 
local union and “subordinate body” of the International Organization. 

10. Plaintiff, George Becker, resides in the County of Kings, City 
and State of New York, and is a citizen of that State. He is a member in 
good standing of the aforesaid Local 282. 

11. Plaintiff, John McGlynn, resides inthe County of Kings, City 
and State of New York, and is a citizen of that State. Heisa member in 
good standing of the aforesaid Local 282. 
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12. Plaintiff, Edward McFarland, resides in the County of Queens, 
City and State of New York, and is a citizen of that State. He is a mem- 
ber in good standing of the aforesaid Local 282. 

13. Plaintiff, Joseph Molloy, resides in the County of The Bronx, 
City and State of New York, and isa citizen of that State. He is a member 
in good standing of Express Drivers, Chauffeurs and Helpers Local 808, 
which is a local union and "subordinate body" of defendant, International 
Organization. : 

14. Plaintiff, John McMamus, resides in the County of ecsen. 
City and State of New York and is a citizen of that State. He is a mem- 
ber in good standing of the aforesaid Local 808. | 

15. Plaintiff, Harold Will, resides in the County of Qheens, City 
and State of New York and is a citizen of that State. He is a member in 
good standing of the aforesaid Local 808. 

16. Plaintiff, Steve Milone, resides in the County of New York, 
City and State of New York, and is a citizen of that State. He is a mem- 
ber in good standing of the aforesaid Local 808. 

17. Plaintiff, John Olsen, resides in the County of Kings, City and 
State of New York, and is a citizen of that State. He isa member in good 
standing of Merchandise Drivers Local 641, which is a local union and 
"subordinate body" of defendant, International Organization. 

18. Plaintiff, Hobart Gale, resides in the County of Sullivan, State 
of New York, and is a citizen of that State. Heisa member in good 


standing of Dairy Transportation Drivers, Helpers and Teamsters Em- 
ployees, Northern New York and Surrounding Areas, Local'770, which is 
a local union and "subordinate body" of defendant, International Organiza- 
tion. 


19. Plaintiffs bring this action for themselves and for all other 
members (so numerous as to make it impracticable to bring them all 
before the Court) of the International Organization and its "subordinate 
bodies" similarly situated; and there are common questions of law and 
of fact affecting their several rights; and a common relief is sought herein; 
and the object of the action is the adjudication of claims which do or may 
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affect specific property as hereinafter specified also involved in this 
action; and this class action is authorized by Rule 23 of the Federal Rules 
of Civil Procedure. 

20. Defendant, International Organization, is an unincorporated 
association and a labor union within the meaning of state and federal laws. 
It comprises 891 local unions and many other "subordinate bodies" in- 
cluding Conferences and Joint Councils throughout the United States and 
Canada, all with a membership in excess of 1, 500, 000 workers. 

21. At all of the times hereinafter mentioned, defendant, Dave 
Beck, was and still is General President and a member of the General 
Executive Board of the International Organization. He resides in the 
State of Washington and is a citizen of that State. 

22. At all of'the times hereinafter mentioned, defendant, John F. 
English, was and still is General Secretary-Treasurer and a member of 
the General Executive Board of the International Organization. He re- 
sides in the District of Columbia and is a citizen of the United States. 

23. At all of the times hereinafter mentioned, defendant, Daniel J. 
Murphy, was and still is First Vice-President and a member of the Gen- 
eral Executive Board of the International Organization. He resides in 
and is a citizen of the State of Missouri. 

24. At ali of the times hereinafter mentioned, defendant, John J. 
Conlin, was and still is Second Vice-President of the International 
Organization and a member of the General Executive Board thereof. He 
resides in and is a citizen of the State of New Jersey. 

25. At all of the times hereinafter mentioned, defendant, Sidney L. 
Brennan, was and still is Third Vice-President of the International 
Organization and a member of the General Executive Board thereof. 

He resides in and is a citizen of the State of Minnesota. 

26. At all of the times hereinafter mentioned, defendant, John T. 
O'Brien, was and still is Fourth Vice-President of the International 
Organization and a member of its General Executive Board. He resides 
in and is a citizen of the State of Illinois. 

27. At all of the times hereinafter mentioned, defendant, Frank 
Brewster, was and still is Fifth Vice-President of the International 
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Organization and a member of its General Executive Board. He resides 
in and is a citizen of the State of Washington. | 

28. At all of the times hereinafter mentioned, defendant, William 
A. Lee, was and still is Seventh Vice-President of the International 
Organization and a member of its General Executive Board. He resides 
in and is a citizen of the State of Illinois. | 

29, At all of the times hereinafter mentioned, defendant, Joseph 
Diviny, was and still is the Eighth Vice-President of the International 
Organization and a member of its General Executive Board. He resides 
in and is a citizen of the State of California. | 

30. At all of the times hereinafter mentioned, defendant, James R. 
Hoffa, was and still is a Ninth Vice-President of the International Or- 
ganization and a member of its General Executive Board. He resides 
in and is a citizen of the State of Michigan. | 

31. At all of the times hereinafter mentioned, defendant, Einar 


Mohn, was and still is Tenth Vice-President of the International Organi- 


zation and a member of its General Executive Board. He resides in the 
District of Columbia and is a citizen of the United States. | 

32. At all of the times hereinafter mentioned, defendant, Harry 
Tevis, was and still is Eleventh Vice-President of the International 
Organization and a member of its General Executive Board. : He resides 
in and is a citizen of the State of Pennsylvania. | 

$3. At all of the times hereinafter mentioned, one Thomas J. 


Hickey was and still is Sixth Vice-President of the International Organi- 
zation and a member of its General Executive Board. | 

34. At all of the times hereinafter mentioned, defendant, Inter- 
national Organization, had, and purports to act under, a Constitution 
which, in law, constitutes a contract obligating the members and officers, 
the joint councils and local unions thereof, as well as plaintiffs and de- 
fendants in this action. A copy of said Constitution is hereto annexed 
and marked Exhibit A to form part of this complaint. Under said Con- 
stitution, plaintiffs and all other members of the International Organiza- 
tion are granted certain rights, among which is the right (which cannot 
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be exercised because of the conduct of defendants as hereinafter alleged) 
to a remedy for the intolerable situation and lawless or irresponsible 
conduct hereinafter described; and said Constitution imposes certain 
duties upon defendants with respect to their administration of the business 
and affairs of the International Organization; which duties defendants, as 
hereinafter appears, repudiated or failed to perform. 

35. Defendant, International Organization, and its members are 
parties to the AFL-CIO Constitution, which also constitutes, in law, a 
contract obligation upon defendants and a source of rights (violated, as 
hereinafter appears) of plaintiffs; but such rights are unimplmented with 
effective procedures or remedies for their enforcement. A copy of said 
AFL-CIO . Constitution is hereto annexed, marked Exhibit B, to form 
part of this complaint. 

36. Purporting to act as members of the General Executive Board, 
of the International Organization, defendants have fixed Miami, Florida, 
as the place and the period from September 29th to October 5th, 1957, 
as the time for a National Convention of the International Organization 
over which defendant Beck will preside; and purporting to act under the 
Constitution of the International Organization, defendants have arranged 
that at said National Convextion an election of officers of the International 
Organization, including the General President of said International Or- 
ganization, shall take place. 

37. With respect to the election of delegates and alternates to 
said Convention, the Constitution of the International Organization, Sec- 
tion 5 thereof, provides in part as follows: 

“All delegates to the international convention shall be 
selected by vote at a regular meeting of the local union, or 

such delegates may be appointed by the Executive Board of 

the local union if so authorized by a vote of the local union 

membership at a regular meeting. * **" 

38. According to the "Roster of Local Unions with Addresses of 
Secretaries” published by the International Organization during the in- 
cumbency of defendants, there are at present affiliated with said Inter- 
national Organization some 891 local unions. 
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39. To the knowledge, and with the encouragement or tolerance, 
of defendants, and in violation of said Constitution, more than 50% of 
the local unions purporting or planning to send delegates to said National 
Convention have failed to conduct any regular meetings or elections (a) 
for the purpose of selecting delegates to attend said Convention, or (b) 
for the purpose of authorizing their respective Executive Boards to ap- 
point delegates to said National Convention; and more than 80% of the 
delegates planning to attend said National Convention have been hand- 
picked by or with the tolerance or connivance of defendants or of persons 
in concert with defendants and in violation of Article I, Section 5, of 
the International Organization's Constitution (herein sometimes called 
the IBT Constitution) in that they have not been appointed or selected 
pursuant to votes of membership at regular local meetings as required 
by said Constitution, nor, indeed, by any vote at any meeting of the 
local unions involved. 

40. Anticipating said Convention and election, defendants and 


those in concert with them have become active participants in or have, 
in violation of the IBT Constitution, furthered or tolerated a common 
effort or conspiracy to rig or improperly influence the said Convention 


election and to prearrange its outcome by fraud, deception or strategem, 
as well as by intimidation, coercion or threats and by other irregularity 
as hereinafter set forth; for the ultimate purpose of controlling or in- 
fluencing the International Organization for their own selfish, uncon- 
stitutional, illegal objectives; for the purpose (among others) of electing 
defendant, James R. Hoffa, as General President of the International 
Organization; for the further purpose (among others) of electing defendant, 
Dave Beck, as General President Emeritus, with lifetime tenure and with 
salary equal to the salary presently paid to him; and for the purpose of 
controlling for their own ends the International Organization's vast treasury. 
41. As part of the aforesaid conspiracy or common effort, de- 
fendants, or some of them, and those in concert with them, | in violation 
of the IBT Constitution, have, for their own selfish purposes and to per- 
petuate and increase their own power, controlled the selection of delegates 
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to said Convention by divers means, as hereinafter described; and, 
in part, defendants have executed their plan by instituting trusteeship 
proceedings against locals intractable to their designs which they dis- 
franchised because said locals could not be controlled by defendants 
for their own purposes or by unduly instituting or continuing trustee- 
ships with respect to unions which defendants could not control or in- 
flvence to their purposes--all in violation of the IBT Constitution. 

42. Defendants, or most of them, and those in concert with them 
have perpetuated themselves in office over long periods of time by their 
control over deiegates to national conventions in violation of the IBT 
Constitution; and they propose by their said conspiracy or common 
effort further to perpetuate themselves in office by rigging the election 
at the aforesaid Convention. 

43. Defendants andthose in concert with them have plannedand per- 
petuatedor have tolerated, within the International Organization and within its 
"subordinate bodies", many and serious violations of law and of the IBT 
Constitution and many flagrant irregularities which are also violations 
of the AFL-CIO Constitution and of the AFL-CIO Codes of Ethical Prac- 
tices, to wit: 

(1) By reason of the misfeasance, malfeasance and nonfeasance 
of defendants and those in concert with them, the membership of hundreds 
of locais and “subordinate bodies" affiliated with the International Or- 
ganization have not enjoyed democratic procedures or industrial democ- 
racy such as the IRT Constitution and the AFL-CIO Constitution require. 
Instead, they were submitted to the domination of dictatorial leaders, 
who, with the encouragement, connivance or permission of defendants, 
imposed themselves on local union membership, or imposed leaders 
whose only or chief purpose was money or power or both; many of whom 
are gangsters, racketeers, extortionists and persons of other ill repute, 
who permit no regular or free elections within the said locals; who 
control the funds of said locals without accountings and without even the 
rudiments of any honest bookkeeping system; and who otherwise flagrantly 
violated the IBT Constitution as well as sound trade union practices. 


15 


(2) By reason of the misfeasance, malfeasance and nonfeasance 


of defendants and those in concert with them, trusteeships, whether 
originally instituted properly or not, were established or continued for 
the purpose of controlling the locals and funds under trusteeship and of 
dominating the delegates who would attend international conventions 
from such locals with the result and intention of disfranchising the mem- 
bers of more than one hundred locals. Moreover, defendants or those 
in concert with them select delegates from or for trusteed local unions 
and permit them to vote at national conventions in violation of the IBT 
Constitution, having selected them to perpetuate their own office and 
power. For example, defendant Hoffa today controls many local unions 
and some 45,000 members of the International Organization by such 
trusteeships; and all such members are thus, in violation of the IBT 
Constitution, effectively disfranchised and submitted to the will of Hoffa 
and defendants. 

(3) By reason of the misfeasance, malfeasance and nonfeasance 


of defendants and those in concert with them, officers of many local 
unions and defendants have frequently and notoriously associated and 
consorted with gangsters, racketeers, extortioners and persons of 
other ill repute to whom defendants yielded or sold charters and who 
brought upon said locals and the International Organization public odium. 
Thus, defendants and other union officers in concert with them failed 
to represent in proper fashion the members of said International Or- 
ganization whose dues and assessments made possible the functioning 
of said Organization and the payment of large salaries and expenses 
(often not accounted for) to defendants. | 

(4) By reason of the misfeasance, malfeasance and nonfeasance 
of defendants and those in concert with them, defendants failed or re- 
fused to revoke the membership of officers and members of local unions 
and of the International Organization and of its "subordinate bodies" 
when such officers and members were found guilty of crime; all in 
flagrant violation of Section 18, Article XVIII of the International Or- 
ganization's Constitution. 
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(5) By misfeasance, malfeasance or nonfeasance, defendants 
failed or refused to enforce and apply in good faith the objects of the 
IBT Constitution. 

(6) By misfeasance, malfeasance or nonfeasance, defendants 
failed or refused to enforce or comply with Section 4, Article I of 
said IBT Constitution with respect to the eligibility of candidates for 
office. 

(7) By misfeasance, malfeasance or nonfeasance, defendants and 
those in concert with them failed or refused to respect the jurisdiction 
of legitimate local unions affiliated with the International Organization 
in order to consolidate their own power or to play favorites with those 
who aided or abetted defendants in their unconstitutional plans or wishes. 

(8) By misfeasance, malfeasance or nonfeasance, defendants 
failed or refused to act on charges, petitions and complaints presented 
to them pursuant to the IBT Constitution even where such formal docu- 
ments called attention to widespread and serious violation of the IBT 
Constitution by members, officers, joint councils and local unions 
affiliated with the International Organization. 

(9) By reason of the misfeasance, malfeasance and nonfeasance 
of defendants and those in concert with them, defendant, Dave Beck, 
as part of the aforesaid common effort or conspiracy, failed or refused 
to exercise his administrative and judicial powers honestly and in good 
faith to prevent or to remedy violations of the IBT Constitution even when 
such violations deprived members and "subordinate bodies" affiliated 
with the International Organization of important rights under said Con- 
stitution or under law. 

(10) By misfeasance, malfeasance or nonfeasance, defendants 
failed or refused, as did those in concert with them, to conduct just and 
honest trials or to process charges against members, locals, joint 
councils and officers pursuant to Section 6 of Article XVIII of the Inter- 
national Organizatiorfs Constitution; thus consolidating defendants’ 
power over irresponsible officers spared in this way from trial. 

(11) By misfeasance, malfeasance or nonfeasance, defendants 
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and those in concert with them organized or participated in the organi- 
zation or permitted the organization, in violation of the IBT Constitution 
and of the rights of members and "subordinate bodies”, of certain 
fraudulent locals for the purpose of rigging the election conducted by 
Joint Council 16 on February 14th, 1956, and for the purpose of con- 
solidating defendants’ power and of depriving members and subordinate 
bodies" of their rights to honest elections and to representation of their 
own choice--said fraudulent locals being locals numbered 258, 269, 

284, 295, 362, 651 and 275. 

(12) By misfeasance, malfeasance or nonfeasance, defendants 
and those in league with them planned and prearranged or’ tolerated the 
prearrangement of the election of defendant, James R. Hoffa, as General 
President and the election of defendant, Dave Beck, as General Presi- 
dent Emeritus, said concert having been planned and determined in part 
at least in secret conclave attended by all or most of defendants and 
persons in concert with them within the last two months. 

(13) By misfeasance, malfeasance or nonfeasance, defendants and 
those in concert with them have approved or permitted dictatorial officers 
of local unions affiliated with the International Organization; officers con- 
victed of serious crime involving their stewardship as such officers (for 
example,the case of Local 445 and its two principal officers, Stickles 
and Massiello, who had been convicted and sentenced to Leavenworth for 
a term of five years for conspiracy to extort $64, 000 from eight employers); 
officers who refuse to permit elections; officers who raid union treasuries; 
officers who refuse memberships financial accountings; officers who 
keep no or inadequate financial records; officers who, acting with divided 
loyalties, engage in private business ventures with union funds; officers 
who withdraw from union treasuries large expense items without vouchers; 
and officers who otherwise violate the IBT Constitution and the AFL-CIO 
Constitution in serious matters. : 

(14) By misfeasance, malfeasance, or dnlasanee, defendants, 
particularly defendants Beck, Hoffa, Brennan and Brewster, have them- 


selves used union funds in violation of law, common oe the IBT 
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Constitution and the AFL-CIO Constitution for their own private gain and 
used their position as union officials for selfish purposes, all to consoli- 
date their own power and influence. 

(15) By misfeasance, malfeasance or nonfeasance, defendants 
and those in concert with them visited reprisals upon members or officers 
of “subordinate bodies” when such members or officers stood in the way 
of purposes or plans of defendants or those in concert with them. 

(16) To consolidate their power and influence, defendants or some 
of them with the connivance of others made compacts or deals with 
racketeers and racketeer-controlled unions or non-existent or conve- 
niently contrived organizations labelled "unions" to the detriment of the 
membership of the International Organization and in violation of the pur- 
poses and provisions of its Constitution. 

(17) By misfeasance, malfeasance or nonfeasance, defendants or 
some of them or those in concert with them concluded "sweetheart" con- 
tracts with favorite employers or they tolerated or connived at corrupt 
arrangements with employers or they refused to apply, impartially and 
honestly, labor union contracts, objectives and methods to business 
operations conducted by defendants or by some of them or by their friends 
because their own personal gain or the gain of members of their families 
or friends closely associated with them were involved. 

(18) Defendants or some of them with the connivance of the others, 
in violation of the International Organization's Constitution, and for the 
consolidation of their own power or influence, concluded back-door agree- 
ments with labor union of ill-repute such as the ILA and the United Auto- 
mobile Workers, AFL. 

(19) In violation of the IBT Constitution, defendants or some of them 
with the connivance of the others used or permitted tactics of threats, 
coercion and other lawlessness for the accomplishment of the purposes 
of defendants and of those in concert with them. 


(20) Because of the misfeasance, malfeasance and nonfeasance of 
defendants, there were frequent borrowings of substantial sums of money 
from employers or from persons representing employers or identified in 
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interest with employers in cases where these very employers are 
required to or do bargain collectively with the same union officials (in- 
cluding defendants, especially Hoffa, Beck, Brewster and Brennan) who 
borrow the money. : 

(21) In case where the International Organization oF its "sub- 
ordinate bodies" sponsored or promoted real estate developments al- 
legedly for the benefit of rank-and-file membership or for some other 
alleged union purpose, there were, because of defendants’ misfeasance, 
malfeasance or nonfeasance, frequent and substantial borrowings of 
money by union officials (including defendants, especially Hoffa, Brew- 
ster, Beck and Brennan) from real estate promoters or agents as to 
whom the said union-official borrowers are, in effect, principals. 

(22) Defendants and officials in concert with them used their 
official position and the fact that large sums of union monies were on 
deposit with particular banks for the purpose of influencing those banks 
to lend money to friends of defendants or to union leaders or to persons 
in concert with them or for some other selfish purpose which violates 
the IBT Constitution and the AFL-CIO Constitution. 

(23) Acquisition by union officials (including defendants, especially 
Hoffa, Beck, Brewster and Brennan) by means of union funds or on the 
basis of union position or options to buy real or personal property or 
interest in developments or ventures, the success of which depended 
upon purchases by rank-and-file members or by persons subject to the 
control and domination of those thus acquiring the option. 

(24) Acceptance of kick-backs, disguised as loans Or in other ways, 
from accountants, auditors and others doing business with unions who 
derive income from the International Organization or its “subordinate 
bodies", where the discretion to pay or finance such income out of union 
funds rests with the very union officials receiving such kickbacks, all of 


which occurred because of defendants’ misfeasance, malfeasance or 


nonfeasance. 
(25) Substantial personal borrowings of money by union officials 
(including defendants, especially Hoffa, Beck, Brewster and Brennan) 
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from accountants, auditors and others doing business with "subordinate 
bodies” where the union officials who borrow such monies control the 
hiring or tenure of such accountants, auditors or others, as a result of 
defendants’ misfeasance, malfeasance or nonfeasance. 

(26) Borrowing of union monies from union treasuries by union 
officials (including defendants, especially Hoffa, Beck, Brewster and 
Brennan) without security, without interest and without the knowledge of 
the membership, but with the encouragement, participation, or tolera- 
tion of the misfeasant, malfeasant or non-feasant defendants. 

(27) Borrowings of substantial sums of money by union officials 
(including defendants, especially Hoffa, Beck, Brewster and Brennan) 
from business agents of the International Organization or its "sub- 
ordinate bodies" where the job tenure of said business agents depend 
upon the good will of the borrower, with the encouragement, participa- 
tion, or toleration of the misfeasant, malfeasant, or nonfeasant de- 
fendants. 

(28) The lending of substantial sums of union money by defendants 
or those in concert with them or those tolerated by them for race track 
operations or for gifts to friends or associates or for the purchase of 
assets from notorious gangsters or mobsters, with the result or inten- 
tion of consolidating defendants’ power or influence. 

(29) Creation by defendants, or by those in concert with them, of 
corporations or other business entities or devices using in connection 
with them union funds "borrowed" or embezzled to finance the personal 
aggrandizement of those who, as officials of the International Organiza- 
tion or its "subordinate bodies", control such union funds. 

(30) Donation of union dues money and union funds by defendants 
or some of them or by those in concert with them, or by union officials 
without protest from but with the knowledge of some or all of the defend- 
ants, to promote election campaigns within locals or “subordinate bodies“ 
of the International Organization for the purpose of building the personal 
power and strength of defendants or those in concert with them and for 
the purpose of putting in union office persons friendly to defendants or 
congenial to their grab for power. 
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(31) The lending of monies or the donation of monies to employers 
or employers’ groups in return for various favors from such employers 


or employers’ groups, thus creating or indulging serious conflict of 


interest. 

(32) Borrowings by defendants or by those in concert with them 
from persons, firms or corporations whose primary interests or associ- 
ations are with employing truckers, with the result or intention of con- 
solidating defendants’ power or influence. | 

(33) Use of union funds in accordance with the unfettered discre- 
tion and pursuant to the calculated domination of defendants and those 
in concert with them for the purpose of assuring their own reelection and 
their perpetuation in power as labor union officials. | 

(34) Use by defendants or those in concert with them of their high 
union office for lending, borrowing or advancing money to defendants 
or to friends or associates of defendants for the consolidation of the 
power or influence of the misfeasant, malfeasant or nonfeasant defend- 
ants or some of them. | 

(35) Employment of friendly labor consultants who advise man- 
agements and participation in their fees where such employment results 
in "favored nation” treatment; or acquisition of other income or emolu- 
ments as a direct or indirect result of the use of such friendly labor 
consultants. 

(36) Frequent use of dummies for the purpose of masking financial 
transactions involving union funds or irresponsible union stewardship 
in which defendants or those associated with them are interested. 

(37) Use of high union office by defendants or those associated 
with them or use of union funds for business transactions which exem- 
plify conflicts of interest, violation of fiduciary relationships and 
irresponsible stewardship of union affairs or funds. 

(38) Use of union influence and power by defendants or those as- 
sociated with them for the purpose of skyrocketing or parlaying small 
original investments into large net profits for the personal enrichment 
of defendants, their relatives, friends or associates. | 
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(39) Participation by defendants and those associated with them 
in various business dealings characterized by conflict of interest be- 
tween sound trade union objectives and the ambition of defendants and 
those associated with them for power or money to the serious neglect 
of union interest and affairs. 

(40) Use of union position, influence and power by defendants and 
those in concert with them with insurance companies or brokers receiving 
large premiums from unions under their control in order to obtain special 
favors for themselves or their friends from such insurance companies. 

(41) Acquisition of stock interests or stock ownerships where such 
acquisition or the continuance of possession of such stock by defendants 
or those associated with them raises or implies conflicts of interest 
between defendants and those associated with them in their personal 
capacity and defendants and those associated with them as union officials. 

(42) Appointment by defendants or by those associated with them 
of criminais to positions of authority within the International Organiza- 
tion or its "subordinate bodies” or the toleration of such criminals in 
high office without protest or challenge under the IBT Constitution for 
the consolidation of defendants’ power or influence. 

(43) Fraudulent use of the device of trusteeship under the IBT 
Constitution for the purpose of the aggrandizement of defendants or those 
associated with them and for the purpose of perpetuating them in power. 

(44) The perpetration or toleration without protest of many intra- 
union abuses in the exercise by defendants of dictatorial and irresponsible 
power in violation ofthe IBT Constitution. 

44. The sections of the IBT Consitution which have been flagrantly 
violated by the abuses and practices hereinabove set forth are the fol- 
lowing: 

(1) Article I, section 2, which defines the objects of the Inter- 
national Organization, objects which have been substantially nullified or 
obstructed by defendants or those in concert with them. 

(2) Article Il, section 1, which deals with International Organization's 
jurisdiction, and to which defendants and those in concert with them have 
paid no attention in egregious cases. 
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(3) Article Il, Section 2, which requires that members shall be 
persons of good moral character and shall be persons who are either cit- 
izens of the United States or persons who have declared their intention to 
become citizens. Some of the persons tolerated in power by defendants are 
not citizens.and many of them are not persons of good moral character. 

(4) Article I, section 4, which prescribes rules for eligibility 
for election to any office of a local union or of the International Organi- 
zation. In instances where it served the ulterior purposes of defendants 
and those in concert with them, these rules of eligibility have been cal- 
lously disregarded. ! 

(5) Article IM, section 5, which prescribes the election of dele- 
gates and alternates. Defendants have violated or tolerated the vio- 
lation of this section, as aforesaid; a large number of Teamster unions 
are being denied their rights to send delegates to the International Or- 
ganization's Convention in Miami, a larger number of delegates have 
not been properly elected, or appointed by properly authorized execu- 
tive boards; and the basis for representation and the requisites for 
representation under the IBT Constitution have been disregarded. 

(6) Article I, section 6, which prescribes the credentials en- 
titling delegates to seating in the Convention. For the reasons herein- 
above set forth, many delegates with improper or false credentials have 
been named as such by “subordinate bodies" and threaten, unless en- 
joined by this Court, to vote upon the basis of such credentials at the 
national election. | 

(7) Article Il, section 7, which provides for the appointment by 
the General President of a Committee on Credentials. Since the General 
President is a member of the conspiracy or common effort aforesaid, 
his and his appointees’ administration of this section at the next Conven- 
tion promises to be a mere device for the advancement of the aforesaid 


conspiracy or common effort. 


(8) Article IV, section 2, concerns the election of officers and 


delegates and, among other things, requires that all nominations for 
International offices shall be made in open convention. Actually, the 


24 


nominations for the forthcoming Miami Convention have already been 
made by defendants and others as part of the conspiracy or common ef- 
fort aforesaid. 
(9) Article V, section 1, limits the salary of the General Presi- 
dent to $50,000 a year; but he has improperly appropriated far more 
than $50, 000 a year in the course of his incumbency as General President. 
(10) Article V, section 2, requires honest and reasonable dis- 
bursements for travel, a prescription which has been violated seriously 
by defendants and their friends. 


(11) Article VI, section 1(b), requires that the General President 


shall conduct the affairs of the International Organization "in accordance 


with the Constitution", which he has utterly failed to do. 

(12) Article VL section 1(c), requires that the General President 
shali devote his entire time to the service of the International Brother- 
hood. In fact, defendant Beck has devoted substantial portions of his 
time to private business ventures and to dishonest and unlawful ventures, 
conspiracies or common efforts for his own personal aggrandizement and 
power or wealth or both, using for this purpose his prestige as General 
President. 

(13) Article VI, section 1(h), requires referendum votes of the 
membership of local unions in respect to questions or situations where 
the vote of the membership is required under the Constitution or under 
the Constitution and By-Laws of the local union involved. Actually, 


defendant Beck, as General President, and the other defendants have 
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failed to discharge this duty or have tolerated the dishonest and fraudu- 
lent discharge of this duty where it served their purposes to do so. 

(14) Article VI, section 2, vests certain judicial powers in the 
General President. In fact, defendant Beck, as General President, 
has dishonestly and discriminatorily discharged these powers in impor- 
tant respects for the purpose of perpetuating himself and those in concert 
with him in power; and he has been guilty of serious misfeasance, mal- 
feasance and nonfeasance with respect to such judicial powers. 

(15) Article VI, section 4, requires the General President to 
determine whether existing strikes are subject to strike benefits as 
provided by the Constitution. The General President has used this power 
only for the purpose of strengthening those in concert with him and those 
who have aided him in the conspiracy or common effort aforesaid and to 
badger, harass or discourage those who were unsympathetic with his 
objectives of perpetuation in power and personal self-aggrandizement. 

(16) Article VI, section 6, defines the power of the General Presi- 
dent to appoint trustees and imposes the duties and obligations of locals 
under trusteeship; whereas the General President and the other defend- 
ants, in violation of this section of the Constitution, have used trustee- 
ships to disfranchise members and "subordinate bodies" and to perpetuate 
themselves and those in concert with them in power and for the purposes 
of their own aggrandizement in wealth or power. : 

(17) Article VI, section $, concerns the issuance of charters and 
the charter contract. Defendants have made or tolerated use of charters 
in violation of the IBT Constitution for the purposes of advancing the 
conspiracy or common effort aforesaid. . 

(18) Article VI, section 4, concerns financial reports. Defendants 
have participated in the preparation of dishonest reports or have tolerated 
the issuance of dishonest reports and in violation of their duties as of- 
ficials of the International Organization. | 

(19) Article VI, section 6, concerns the finances of the Inter- 
national Organization. Defendants have, by dishonest or irresponsible 
handling of such finances, treated such finances as their own personal 


property. 
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(20) Article IX concerns the duties and powers of the General 
Executive Board. Said Board and defendants who control it were guilty 
of serious acts of misfeasance, malfeasance and nonfeasance under this 
Article in that: they participated in the conspiracy or common effort 
aforesaid, or tolerated the conduct of the conspirators or cooperators 
without protest; they had knowledge of the abuses, criminality, irre- 
sponsibility and irregularities rampant in "subordinate bodies" of the 
international Organization and took no steps to correct them; they knew 
that many local unions have not held elections in years; they knew that 
members who dared to run against officials approved by defendants, or 
those in concert with them, have been fined, locked out of meetings, 
intimidated or made the victims of violence or other reprisals; they 
knew that large sums of union dues and assessments, which should go 
into the treasuries of the International Organization or of its "subordinate 
bodies", disappear or are embezzled under the label or form of "expenses" 
or "miscellaneous disbursements" or by some other dodge, or they simply 
disappear with no accounting of any kind to union members or to anyone 
else; they knew that members who protest about union affairs within the 
International Organization receive threats addressed to themselves and 
to their families, or such protesting members are the actual victims of 
beatings, coereions, violence and intimidation; they knew that many union 
officers within the International Organization have ignored complaints 
about working conditions and have received payoffs from employers for 
their cooperation; they knew that businessmen often have to pay shake 
down money to union bosses within the International Organization or be 
faced with strikes, wage demands or other economic reprisals which 
would have the effect of driving the businessmen to corrupt practices 
like bribery or to expensive and futile litigation or to bankruptcy or dis- 
continuance of business; they knew that local unions within the Inter- 
national Organization are often controlled by gangsters, racketeers, 
criminals and extortioners and that many union officials within the Inter- 
national Organization have working alliances with racketeers or with 
corrupt employers; and they knew that, although the IBT Constitution calls 
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for the trial of persons guilty of such derelictions, such trials are alto- 
gether neglected or avoided in most cases, or (where they are conducted) 
they are fraudulently and dishonestly conducted so as to acquit defendants 
or those in concert with them against all the evidence. 

(21) Article X, section 7, requires that defendants, as top officials 
of the International Organization, should be familiar with the activities 


of local unions by means of reports furnished by such local unions to 
the International Organization. Defendants have been guilty of misfeasance, 
malfeasance and nonfeasance in this respect by not requiring or by over- 


looking many such reports. 

(22) Article X, section 8, requires that local secretary-treasurers, 
business representatives and others who handle funds and property of 
local unions affiliated with the International Organization shall be covered 
by suitable surety bonds. Defendants were guilty in this respect of non- 
feasance, malfeasance and misfeasance to the financial loss of the mem- 
bership of the locals and the International Organization. 

(23) Article X, sections 9, 10 and 11, make provisions for the . 
filing of monthly audits by trustees, for the deposit of money and for the 
audit of books of local unions. Defendants have been guilty of serious 
misfeasance, nonfeasance or malfeasance in these respects to the great 
financial loss of the honest membership of the International Organization 
and its "subordinate bodies". | 

(24) Article XI establishes and defines the duties of the Finance 
Committee and the powers of the General Executive Board to make loans 
or advances. Defendants, some of whom constitute said Committee 
and the General Executive Board, have been guilty in these respects of 
serious misfeasances, nonfeasances and malfeasances, to the great 
financial loss of the honest membership of the International Organization 
and of its "subordinate bodies"’. 

(25) Article XII, section 12, makes provision for disputes re- 
specting jurisdiction. Defendants have, in important cases, been guilty 
of misfeasance, malfeasance and nonfeasance in this respect and have 
used their powers over union jurisdiction for the perpetuation of them- 


selves and those in concert with them in office or for their own selfish 
aggrandizement. 

(26) Article XV concerns the formation of joint councils, the ju- 
dicial powers of sach joint councils and the representation and by-laws 
of such joint councils. Defendants have been guilty of misfeasance, non- 
feasance or malfeasance in connection with the establishment or control 
of joint councils for their own selfish aggrandizement and for the purpose 
of advancing the conspiracy or common effort aforesaid. 

(27) Article XVIII concerns trials and appeals and the procedure 
for the trial of local officers and members. Defendants have been 
guilty of misfeasance, malfeasance or nonfeasance in these respects 
and have failed to conduct trials and appeals, or have conducted them 
dishonestly and fraudulently for the purpose of advancing the aforesaid 
conspiracy or common effort; they have failed to bring charges against 
notoriously guilty members, joint councils, locals and officers, as 
justice, fair dealing and sound trade unionism required; and defendants 
have tolerated or participated in the violation of specific provisions of 
the Constibstion and have participated in or tolerated the failure by 
themselves and their subordinates to perform duties here specified 
in said Constitution; they have tolerated or participated in, the violation 
of the oath of loyalty taken by members or officers of the local unions 
and to the International Organization, as well as violations of oaths of 
office; they have condoned gross disloyalty and conduct unbecoming the 
members of any decent trade union, especially when defendants or other 
high officials of the International Organization have been guilty of such 
gross disloyalty and conduct; they have condoned gross inefficiency, 
which hindered or impaired the interests of the locals and of the Inter- 
national Organization, especially when those guilty of such inefficiency 
were friendly to or sympathetic with defendants or were part of the 
conspiracy or common effort aforesaid; they have condoned misappropria- 
tion of union funds within the International Organization; they were them- 
selves guilty of activities which tended to bring the locals or the Inter- 
national into disrepute, especially defendants Hoffa, Beck, Brennan and 
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Brewster; they were responsible for acts and conduct inconsistent with 
the duties, obligations and fealty of or to members of trade unions, 
acts and conduct in violation of sound trade union principles; and before 
the McClellan Select Subcommittee of the United States Senate some of 
them and some of their associates had frequent recourse to the privilege 
against self-incrimination under the Fifth Amendment along with known 
gangsters, racketeers and corrupt labor union leaders within the Inter- 
national Organization; and defendants and those in concert with them 
failed or refused to revoke the membership of officials or members 
who were found guilty of crime where such revocation is required by 
Article XVII, Section 13, of the IBT Constitution. | 

(28) Article XXT provides for the establishment and conduct of 
business by local unions. Defendants and those in concert with them 
have been guilty of serious misfeasance, malfeasance or nonfeasance 
in office respecting this Article. | 

(29) Article XXII defines the duties of local secretary-treasurers. 
Defendants and those in concert with them have been guilty of misfeasance, 
malfeasance and nonfeasance in office respecting this Articl - 

45. All of the aforesaid violations of the IBT Constitution have 
been perpetrated or tolerated by reason of the misfeasance, nonfeasance 
or malfeasance of defendants and those in concert with them. 

46. Defendants and those in concert with them have also partici- 
pated, by the conduct herein complained of, in violation of the AFL-CIO 
Constitution, although defendants and defendant International Organization 
are a member of or are affiliated with the American Federation of Labor 
and Congress of Industrial Organizations, whose president is George 
Meany and whose secretary-treasurer is William F. Schnitzler, and 
whose principal office is 815 16th Street, N.W., Washington 6, D. C.; 
and defendants, though bound as by contract to conform with the AFL- 
CIO Constitution, either have deliberately violated that Constitution to 
the great loss and detriment of the honest members of the International 
Organization, or have deliberately and culpably tolerated the violation 
of the AFL-CIO Constitution by the International Organization by some of 
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the defendants and by persons in concert with defendants or in sympathy 
with defendants; particularly, defendants, by the acts and conduct herein 
compiained of, have been guilty of violations of Article II, section 10 of 
the AFL-CIO Constitution which requires, as one of the primary objects 
and principles of the AFL-CIO, protection of the labor movement from 
any and all corrupt influences and from the undermining efforts of all 
who are opposed to democratic unionism; in that defendants not only did 
not protect the International Organization and its "subordinate bodies" 
from corrupt influences and from undemocratic unionism but they actually 
participated in a common effort or conspiracy to expand corrupt influences 
within the labor movement and to deprive the members of the Inter- 
national Organization of free and democratic unionism. Defendants also 
similarly violated {a) Article VIII, section 7, and Article XIII, section 
1(d) of the AFL-CIO Constitution; (b) the AFL-CIO Resolution adopted 
in December, 1955, by the AFL-CIO Convention in which defendant Inter- 
national Organization participated; (c) the Resolution on Procedures 
adopted in June, 1956, by the AFL-CIO Executive Council; (e) Ethical 
Practices Code L, pertaining to local union charters, approved on 
August 29th, 1956, by the AFL-CIO Executive Council; (f) Ethical 
Practices Code II, concerning health and welfare funds, approved by 
the AFL-CIO Executive Council January 28th, 1957; (g) Ethical Prac- 
tices Code Ill, concerning racketeers, crooks, Communists and fascists, 
approved by the AFL-CIO Executive Council January 31st, 1957; (h) 
Ethical Practices Code IV, concerning conflicts of interest, approved 
by the AFL-CIO Executive Council January 31st, 1957; and (i) additional 
and similar codes of the AFL-CIO; all to the disrepute, detriment and 
loss, morally, influentially and financially, of the honest members of 
the International Organization and of trade unionism in general. 

47. Defendants, by their dishonest and corrupt policies, and by 
the misfeasance, malfeasance and nonfeasance hereinabove set forth, 
and by the aforesaid conspiracy, conduct or common effort, have 
accumulated a vast treasury for the International Organization, totaling 
more than 37 million dollars, out of the hard-earned wages of the million 
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and one-half members of the International Organization; and they have 
failed to use said treasury, as the IBT Constitution fairly intended that it 
should be used, for the advancement and benefit, pursuant to sound trade 
union objectives, of the International Organization and of its members. 
On the contrary, they have built up said treasury for the purpose of 
perpetuating themselves in power and for their own selfish aggrandize- 
ment, financially and otherwise; and, from time to time, they have 
treated said treasury as if it were their own personal property and for 
purposes having no relationship with sound trade unionism, which re- 
quires that such monies should be accumulated not for the sake of ac- 
cumulation but for the sake of disbursement according to sound labor 
union objectives. | 

48. Defendants, particularly defendants Beck and Hoffa, have 
exercised their powers under the IBT Constitution to maintain a totalitarian 
labor-union dictatorship which effectively smothers local union autonomy 
as well as union democracy, and which cuts off from remedy or recourse 
to intra-union methods of correction plaintiffs and all members or officers 
who do not enjoy the favor of defendants and of those in concert with them. 

49. Unless, upon the basis of this complaint, this Court promptly 
appoints an individual or a committee as master or masters in equity 
for the purpose of supervising honest elections of delegates and devising 
and employing honest procedures for intra-local elections and an honest 
election at the National Convention of the general officers of the Inter- 
national Organization, control over said organization cannot be recap- 
tured by or returned to its honest members; the union treasury will be 
despoiled; and a Constitution, originally inaugurated for the purpose of 
establishing democratic trade union procedures and of furthering demo- 
cratic trade-union objectives will be permanently warped and irreparably 
mutilated into a tool for the personal dictatorships of defendants and 
those in concert with them; and the law and jurisprudence of our state 
and federal governments will lack an instrument or remedy whereby 
honest rank-and-file members, aggrieved by the lawless and unconstitu- 
tional depredations of unworthy leaders, can reassert their rights as 


workers and as free citizens. 
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50. Many of the crimes, delinquencies and violations of the IBT 
Constitution and many of the irregularities (by comparison with the 
standards of sound trade unionism) of some or all of defendants and 
those in concert with them have already been authoritatively and publicly 
exposed by (a) the Congressional investigation conducted by Congressman 
Clare Hoffman as Chairman of the Special Subcommittee of the Committee 
on Education and Labor of the House of Representatives, Eighty-third 
Congress, (b) the judicial decision of U.S. District Judge Edmund L. 
Palmieri in connection with the attempt to rig the election of Joint Council 
16 for the purpose of accomplishing defendants’ purposes, (c) the reve- 
lations made by the hearings before the Select Committee on Improper 
Activities in the Labor or Management Field, (d) local district attorneys, 
(e) the New York State Crime Commission, (f) U. S. Attomeys and 
(g) the public press in dispatches and articles by careful, accurate and 

51. The International Organization's Constitution, Article XVII, 
requires the exhaustion of intra-union remedies in the following language: 

"Sec, 14. (a) Every member, officer, local union, Joint 
Council or other subordinate body against whom charges have been 
preferred and disciplinary action taken as a result thereof, or 
against whom adverse rulings or decisions have been rendered, 
shali be obliged to exhaust all remedies provided for in this Con- 
stitution and by the International before resorting to any other 
court or tribunal. 

"{b). Where a member, officer, local union, Joint Council, 
or other subordinate body, before or following exhaustion of all 
remedies provided for within the International Union, resorts to a 

” eourt-ofiaw and l6ses-his or its ¢ause'therein, all costs and 
expenses incurred by the International Union shall be assessed 
against such individual, local union, Joint Council, or other sub- 
ordinate body, in the nature of a fine, subject to all penalties 
applicable where fines remain unpaid. 

"Where such court action is by an individual or by a local 
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union, Joint Council, or other subordinate body against a local 

union, Joint Council or other subordinate body, the foregoing pro- 

vision in respect to the payment of costs and expenses shall be 

applicable in favor of the local union, Joint Council or other sub- 

ordinate body proceeded against in court." | 

52. The Constitution of the AFL-CIO provides for no effective 
intra-union remedies which plaintiffs could use to vindicate their rights 
hereunder or to prevent the wrongs they seek to enjoin. | 

53. The aforesaid requirement of the IBT Constitution for the 
exhaustion of intra-union remedies can have no application to the present 
case for the following reasons: | 

(a) Appeal to the channels of intra-union remedy would be 


illusory and vain because defendants control access to all of these channels 


and they control and indeed constitute the reviewing authority within the 
union and since they have demonstrated unfairness by their past conduct, 
they cannot fairly or reasonably be expected to condemn themselves. 

(b) Defendants, particularly defendants Beck and Hoffa, so 
dominate the machinery set up by the IBT Constitution for judicial or 
administrative purposes that there would be no fair trial of any dispute 
between plaintiffs or defendants, since defendants would be the very 
judges or administrators to whom plaintiffs would have to appeal. 

(c) Defendants themselves are the aceug-doore herein 
complained of, and it is stultifying to suppose they would condemn them- 
selves. | 
(d) The union procedures available to plaintiffs are not fair 
nor are they honestly administered in accordance with the Constitution 
of the International Organization nor in accordance with the AFL-CIO 
Constitution; nor in accordance with relevant standards of due process 
and justice; and they have been applied by defendants and those in con- 
cert with them unequally and discriminatorily to favor friends and as- 
sociates of defendants and to discourage, or visit reprisals upon, those 
who oppose or are uninfluenced by defendants. : 

(e) Attempts by members not in sympathy with defendants 
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to exhaust intra-union remedies have been met by defendants' refusal 
even to consider such grievances; although defendants gave speedy relief, 
not warranted by the IBT Constitution, to applicants in concert with de- 
fendants. 

(f) All officials and boards before whom plaintiffs might 
possibly press their remedy are under the influence, control and direc- 
tion of defendants and defendants have consistently in the past manifested 
bias and partisanship to a degree which seriously disqualifies them from 
any right to judge in these matters or to administer them in the face of 
the misfeasances, malfeasances and nonfeasances herein enumerated. 

(g) Plaintiffs would not, in any case, have time to resort to 
the futile procedures controlled by defendants. 

54. Defendants and those in concert with them are collaborating 
and conspiring and have for weeks and months prior to the date of this 
complaint collaborated and conspired (a) to violate the Constitution of 
the International Organization and its regular usages and practices; (b) 
to violate the Constitution of the AFL-CIO and the principles of sound 
unionism; (c) to select and dominate to their own unconstitutional pur- 
poses the Convention delegates; (d) to rig and improperly control or 
infiuence the said Convention and the outcome of said election; and (e) 
otherwise to defeat an expression of the true wishes of the vast majority 
of the members of the International Organization who by fair election 
would not choose any candidate proposed by or in league with defendants 
in view of their past record of utter irresponsibility, and violation of 
law, of the IBT Constitution, the AFL-CIO Constitution and of decent 
trade union practices. 

55. Defendants’ intentional conduct in the past and their afore- 
said conspiracy or common effort and the effects of their activities in 
pursuance of said conspiracy have already reached the stage which en- 
dangers the affiliation of the International Organization with the merged 
AFL-CIO group, to the great detriment of the membership of the Inter- 
national Organization, and because of defendants’ misfeasance, mal- 
feasance and nonfeasance in office, the Ethical Practices Committee of 
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the AFL-CIO is presently processing charges against some of defendants 
and against the International Organization. These charges threaten to 
result in the ousting of the International Organization and its many "sub- 
ordinate bodies" from the AFL-CIO, to the great loss and detriment of 
the honest members of the International Organization and of its honest 
officers and "subordinate bodies" who resent being dealt with by the closed 
dictatorship, conspiracy or common effort constituted by defendants and 
those in concert with them and who resent the imputation of irregularity 

and dishonesty which defendants' public or notorious acts have cast upon 
the vast majority of the membership who are honest, law abiding and 
decent American citizens and workers. 

56. Upon information and belief, the approximate im of money 
in the treasury of defendant International Organization is Thirty-seven 
Million ($87, 000, 000) Dollars. That fund is completely within control 
of defendants despite the fact that they have exploited it or permitted its 
exploitation for improper uses or purposes and they have improperly 
administered the Constitution, practices and usages of the International 
Organization; and the manner in which they have irresponsibly used 
funds from such treasury and the manner in which they have approved 
the use of union funds belonging to the membership of the local unions 
for the purpose, for example, of paying improper or exorbitant expenses 
and high legal fees for persons brought up on charges of crime (some of 
whom have been convicted) and for the purpose of achieving objectives 
violating the IBT Constitution and the AFL-CIO Constitution, indicates 
that stewarship over such large treasury funds is not responsibly or 
safely being discharged by or entrusted to defendants. 

57. In all of the circumstances of this case as herein detailed, 
no fair or constitutional election choosing, or authorizing the Executive 
Boards of local unions to appoint, local union delegates to the next 
Constitutional Convention can be conducted by defendants or by anyone 
else except upon the basis of secret local union balloting regulated by 
fair and impartial rules administered under the auspices | and supervision 
of this Court; and in the context of the relevant events, as herein outlined, 
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such secret and fair elections and election procedures for each of the 
891 local unions involved are required by the IBT Constitution. 

58. In all of the circumstances of this case, as herein detailed, 
no fair election or elections can be conducted at the next National Con- 
vention of the International Organization unless delegates, constitutionally 
elected or appointed, are permitted or required to cast secret ballots 
under fair and impartial rules administered under the auspices and super- 
vision of this Court; and in the context of relevant events, as herein 
outlined, such impartial and secret balloting and election are required 
by the IST Constitution and the Constitution of the AFL-CIO. 

59. The General Executive Board of the International Organization 
is listed as follows in the April 1st, 1957 (the latest available) "Roster 
of Local Unions with Addresses of Secretaries": 


Dave Beck 
General President 
25 Louisiana Avenue, N.W. 
Washington 1, D. C. 


John F. English 
General Secretary-Treasurer 
25 Louisiana Avene, N.W. 
Washington 1, D. C. 


Daniei J. Murphy 
First Vice President 
1641 South Kingshighway 
St. Louis 10, Missouri 


John J. Conlin 
Second Vice President 
69 Jefferson Street 
Hoboken, New Jersey 


Sidney L. Brennan 
Third Vice President 
706 First Avenue, North 
Minneapolis 3, Minnesota 


John T. O’ Brien 
Fourth Vice President 
4217 South Halsted Street 
Chicago 9, Illinois 


Frank Brewster 
Fifth Vice President 
553 John Street 
Seattle 9, Washington 


Thomas L. Hickey 
Sixth Vice President 
325 Spring Street, Room 306 
New York 13, New York 


William A. Lee 
Seventh Vice President 
133 S. Ashland Boulevard 
Chicago 7, Illinois 


Joseph Diviny 
Eighth Vice President 
25 Taylor Street 
San Francisco 2, California 


James R. Hoffa 
Ninth Vice President 
2741 Trumbull Avenue 
Detroit 16, Michigan 


Einar Mohn 
Tenth Vice President 
25 Louisiana Avenue, N. W. 
Washington 1, D. C. 


Harry Tevis 
Eleventh Vice President 
701 Plaza Building 
Pittsburgh 19, Pennsylvania 


John Rohrich, Trustee 
2070 East 22nd Street 
Cleveland 15, Ohio 


Paul D. Jones, Trustee 
846 South Union Avenue 
Los Angeles 17, California 


John Backhus, Trustee 
N.W. Corner 1ith & Chew St. 
Philadelphia 41, Pennsylvania 


60. Ali defendants herein and all General Officers and members 


of the General Executive Board (listed in the foregoing paragraph) knew, 


or in the ordinarily prudent exercise of their duties should have known, 
of the common effort or conspiracy alleged in this claim or cause of 
action; and they should, in the exercise of their duties as imposed on 
them by the IBT Constitution and the AFL-CIO Constitution, have taken 
steps to correct the abuses herein set forth, especially the manifest 
violations of the IBT Constitution and the AFL-CIO Constitution as well 
as the widespread and notorious failure of a majority of the Teamster 
local unions whose delegates will constitute the forth-coming National 
Convention at Miami, Florida, to have proper credentials or to have 
properly elected or appointed delegates, required as aforesaid by the 
IST Constitution. 

61. Unless defendants are enjoined and restrained from canducting 
the aforesaid election, the said treasury will be further looted in divers 
ways and especially to the extent of a continuing large annual salary ex- 
pense approved by the hand-picked delegates under defendants’ control 
for the purpose of continuing defendant, Dave Beck, in office as General 
President Emeritus, although he is utterly unfit for any union office on 
the basis of his past dishonest and irresponsible stewardship. 

62. Unless defendants are enjoined and restrained, they threaten 
to control and completely dominate the Convention aforesaid and especially 
the said election and its outcome and to put in office defendant, James R. 
Hoffa, who, on the basis of his past record and his participation in ven- 
tures and deals as aforesaid, so seriously violated the IBT Constitution, 
the AFL-CIO Constitution and the ethical standards of sound trade- 
unionism and of the AFL-CIO as to deserve expulsion from the Inter- 
national Organization and from the AFL-Ci0. 

63. Defendant James R. Hoffa is unfit, on the basis of his associa- 
tions, his misfeasances, malfeasances and nonfeasances in the office 
of Vice-President, to serve as General President of the International 
Organization and his election would result in the expulsion of the Inter- 
national Organization from the merged AFL-CIO and the domination of 
the International Organization by gangsters and racketeers; and he could 
never be elected by an honest vote of all truly eligible members or delegates. 
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64. The election of defendant Dave Beck as General president 
Emeritus would, on the basis of his past record of misfeasance, mal- 
feasance and nonfeasance, be a disgrace to the International Organiza- 

tion and would occasion the expulsion of the International Organization 
from the merged AFL-CIO group and would be in violation of the pur- 
poses and language of the International Organization’s Constitution and 
of the AFL-CIO Constitution in that Dave Beck has been guilty of the 
dishonest handling of union funds and other criminal or highly irregular 
stewardship of the affairs of the International Organization while he has 
been General President; and he would never be elected by an honest 
vote of those really eligible to vote. . 

65. The only possible way in which an election oursasut to the 
Constitution of the International Organization can be honestly conducted 
is by the appointment by this Court of a master or several masters in 
equity to supervise, in the first instance and at the local union level, 
honest elections of delegates to the National Convention and to prevent 
the current disfranchisement of members and locals of the International 
Organization and then to supervise the election of General Officers ata 
properly convoked and elected Convention; because the International 
Organization, as victimized by defendants and those in concert with them, 
is bankrupt of its real wealth, which is responsible stewardship; and 
must, in accordance with the exigencies of justice and equity and of the 
IBT Constitution, be put into receivership until responsible stewardship 
respecting the IBT and AFL-CIO Constitutions can be restored to its 
members whose democratic rights defendants obstruct and deny. 


PARAGRAPH NUMBER 65a FOR INSERTION BE- 
TWEEN PARAGRAPHS NUMBER 65 AND NUMBER 
66 of THE COMPLAINT: 


65a. Defendants and those in concert with them did, between Sep- 
tember 30 to October 5, 1957, inclusive, conduct a national convention 
of defendant INTERNATIONAL ORGANIZATION; and in the course of 
the convention did conduct an alleged election; and the proceedings or 
minutes of that election are set forth in printed pamphlets published by 
Defendants under title, "Proceedings, 17th Convention, aa ao 


Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, AFL-CIO, Miami Beach, Florida, September 30, 1957, First 
Day, Second Day, Third Day, Fourth Day, Fifth Day and Sixth Day." 

Said convention was held in violation of the Constitution of the INTER- 
NATIONAL ORGANIZATION and in disregard of the rights of its subordinate 
bodies and members: in that delegates who were not properly credentialed 
were permitted to attend, to participate and to vote; and in that sub- 
ordinate bodies and members in substantial numbers were disfranchised. 
And Defendants and their appointees on the so-called Credentials Com- 
mittee of said 17th Convention deliberately violated the Constitution of 

the INTERNATIONAL ORGANIZATION in the seating of such delegates; 
and Defendants dictatorially and undemocratically conducted the pro- 
ceedings of said 17th Convention in such a manner as to disregard proper 
challenges and as to cut off criticism and debate; and Defendants and those 
in concert with them, in other grave respects, conducted themselves 

and the said 17th Convention in a fraudulent, rigged and disgraceful man- 
ner, as was to be expected from hand-picked and rigged delegates. 

66. Unless such defendants are enjoined and restrained, the 
threaten to disfranchise most of the members and locals of the Inter- 
national Organization and to put in office candidates imposed by defendants 
and those in concert with them, candidates who are unfit to head any 
decent trade union and who are part of a conspiracy or common effort 
to violate the IBT Constitution and to defraud the membership of their 
right to vote and of a conspiracy or common effort to rig and predetermine 
the Convention election against the real wishes of the vast majority of 
the membership and of any honest and qualified delegates who could be 
assembied to represent that membership; and of a conspiracy or common 
effort to prevent honest trade unionists within the International Organi- 
zation and its "subordinate bodies” from being represented by com- 
petent and honest labor leaders or delegates. 

67. Continuance or fruition of the plans, common effort or con- 
spiracy of defendants and of their nefarious stewardship would result in 
immediate, irreparable and grievous injury, loss and damage to plaintiffs 


41 


and to all others similarly situated and to many employers and to the 
public and to the national economy and would result in further raids 
upon Teamster Union treasuries far in excess of Three Thousand 
($3,000.00) Dollars, without counting interest and costs; and would 
prejudice the welfare and fortunes of the members, totalling approxi- 
mately one and one-half million, of the International Organization and 
of its subordinate bodies in violation of the IBT Constitution and would 
subject that membership to the arbitrary and ruthless control of and 
domination by gangsters, racketeers and others who have been in con- 
cert with defendants or who have aided defendants in their own personal 
aggrandizement at the expense of the International Organization. 

68. Plaintiffs come into this Court with clean hands and without 
laches; and the balance of convenience weighs heavily in favor of plain- 
tiffs in view of the patently and notoriously fraudulent and dishonest con- 
duct of defendants in their conspiracy or common effort to violate, as 
aforesaid, the International Constitution. 

69. Plaintiffs have no adequate remedy at law. The national 
situation presented by the misfeasance, malfeasance and nonfeasance 
of defendants constitutes a gigantic fraud upon the million and one-half 
members of the International Organization and their rights under the 
IBT Constitution. Congress has enacted no statute, nor have the States 
enacted any laws under which the rank-and-file members could possibly 
remedy the extensive and nation-wide intra-union debauchery for which 
defendants are responsible, either because they themselves perpetrated 
that debauchery or because they tolerated it without protest. Unless this 
Court acts at the behest of the rank-and-file members who are plaintiffs 
herein, acting for themselves and others similarly situated, there is 
absolutely no hope for any future correction of the present scandalous 
situation by means of intra-union remedies or intra-union personnel and 
there is scant hope that new legislation can oust defendants from their 
tenacious and totalitarian control. Plaintiffs have found it impossible 
to enlist the open support of any union official, although many officials 
of the International Organization other than defendants have indicated 
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confidentially that they will support plaintiffs eventually and openly at 

a time when they deem it proper and safe todo so. The choice presented 
to the membership is that of remedy under the authority of the law and 
under the supervision of a court of equity or no remedy at all and of a 
contimance of the despotism, criminality, irresponsibility of defendants 
and those in concert with them; and of the violations of the IBT Con- 
stitution and of law without any possible redress in the foreseeable future. 
The membership and minor officials of the International Organization 

and its subordinate unions have had all doors and avenues of correction 
closed to them by defendants and those in concert with them. That mem- 
bership and its victimized officialdom have been terrified in many instances 
by the threats and coercions of defendants and those in concert with them. 
They have been robbed of hope because the judicial doctrine of exhaustion 
of intra-union remedies would impose upon: rank-and-file members and 
upon minor officials litigation expenses which they cannot bear, since 
they do not, like defendants, control union treasuries and since they 
would be fighting against defendants and those in concert with them who 
do control union treasuries and who freely spend union monies for their 
own personal aggrandizement, for their own perpetuation in office and 
even to defend themselves against well founded criminal indictments. 
Specifications of individual events and activities, upon which the broad 
allegations of this complaint is predicated, present an incredibly frighten- 
ing picture of intra-union tyranny and lust for power and money by ir- 
responsible leaders, including defendants, of the largest trade union in 
the United States. Only expensive investigations such as those conducted 
by Congress or those which could be instituted at the behest of this Court 
by a master or several masters in equity could piece out in detail the 
shocking circumstantial premises in fact and in law upon which the con- 
clusions set forth in this complaint are based. Only persons like plaintiffs 
and those similarly situated throughout the United States can have a real- 
istic if bitter appreciation of the autocracy, lawlessness and abuse of 
authority and position which has characterized defendants and those in 
concert with them; and, for plaintiffs, the legal formula that there is no 
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adequate remedy at law has a special and deep relevancy. 

70. No election conducted by defendants, nor any election conducted 
during their encumbency and under their supervision could be a free or 
fair election such as the IBT Constitution contemplates in view of the 
momentum of domination and undue influence which has been generated 
by the unconstitutional and unlawful acts, as aforesaid, of defendants; and 


in view of the atmosphere of intimidation and coercion created by de- 


fendants and their conduct as aforesaid. 

71. Defendants are involved in interstate and foreign commerce; 
and they do business and conduct activities in every state of the United 
States and also in Canada. They or their agents and employees, in the 
course of their official or usual business, represent employees in all 
of the states of the United States and in Canada, where they all engage in 
labor activities. 

72. The expenses of this litigation and the investigations prepara- 
tory to it are a proper claim upon the treasury Or funds of the Inter- 
national Organization; as are all legal and other expenses incidental 
to the conduct of this litigation, including the fees ofa master or mas- 
ters in equity and such staff and legal counsel as shall be needed by such 
master or masters in equity--since such expenses, fees and disburse- 
ments are the only means available (a) to redeem the International 
Organization from the nefarious control of defendants and those associated 
with them, (b) to restore it to honorable and useful function as an 
ethical trade union and as an organization working for the welfare of its 
members; (c) to reacquire for the International Organization a rightful 
place with lawful groups enjoying the respect of workers, employers and 
the public; (d) to remove fromthe shoulders of decent employers the incubus 
into which the International Organization and its "subordinate bodies" 
had largely degenerated under the evil, unconstitutional and unlawful 
leadership of defendants; (e) to eliminate corrupt deals with bribing 
employers which victimized workers by "sweetheart" contracts and other 
tactics of disgraceful labor relations; and (f) to exile from industrial 
relations the racketeers, gangsters and extortioners who prey, like vul- 


tures, on the national economy. 
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78. The reason why plaintiffs proceed by Order to Show Cause 
rather than by usual notice of motion appears from the urgency of the 
situation xdescribed in this complaint; because unless the remedies herein 
requested are made available expeditiously, they will be ineffectual, 
since defendants have already taken steps to rig the forthcoming elec- 
tion at the National Convention and to carry out at such Convention the 
aforesaid conspiracy or common effort in violation of the IBT Constitu- 
tion. No previous application for the relief herein sought has been made 
to this or any other Court. 

FOR A SECOND SEPARATE AND DISTINCT 

CLAIM OR CAUSE OF ACTION 

74. Plaintiffs repeat and reallege the paragraphs of this complaint 
numbered 1 through 39; 43, subparagraphs (1), (2), (4), (5), (6), (7, (8), 
(10), (11), (12), (13), (14), (15), (16), (18), (19), (22), (25), (26), (30), 
(32), (33), (34), (42), (43), (44); 44, subparagraphs (1) through (6), 

(8), (11), (13) through (17), (19), (21) through (23), (25) through (29); 45; 
46; 49; 51; 52; 53; 57; 58; 59; 62 through 65; 65a; 69 through 73. 

75. More than one-half of the delegates to the forthcoming Inter- 
national Convention to be held at Miami, Florida, from September 29, 
1957 to October 5, 1957, have been designated as such in violation of 
the IBT Constitution, particularly Article I, section 5 thereof; and 
neither they nor defendants nor the General Executive Board of the ; 
International Organization have any right to conduct that Convention or 
to participate at such Convention in the election of officers; and such 
election, in view of the said violations of the IRBT Constitution, would 
constitute a fraud on the members and "subordinate bodies" of the Inter- 
national Organization and would constitute a breach of duty and trust 
by defendants and a breach of their contractual duty under the said IBT 
Constitution, which would render the decision, resolutions and actions 
of said delegates and said International Convention illegal and void. 

WHEREFORE, plaintiffs pray that: 

1. This Court enjoin and prohibit (pending the determination of 
these actions and permanently) defendants and those in concert with them 


from 
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(a) conducting at the National Convention scheduled for Miami, 
Florida during the period from September 29-October 5, 1957, the elec- 
tion they contemplate and have arranged; 

(b) conducting any national election for the election of any 
national officer or for the office of General President or General Presi- 
dent Emeritus, General Secretary-Treasurer Or General Vice President 
or member of the General Executive Board unless those voting at such 
election are properly elected or selected as delegates pursuant to the 
IBT Constitution; 

(c) recognizing as valid the credentials of any delegate to 
said National Convention not elected by the membership of his local 
union or not appointed as such delegate by an executive board of such 
local union, duly authorized hereto by a vote of the members of such 
local union, | 

(d) permitting any election at any National Convention unless 
the delegates to such Convention have been chosen as the IBT Constitution 
requires; | 
(e) doing any other things or acts in connection with any 
National Convention which violate the IBT Constitution or which put into 
effect any ruling or decision of any officer or subordinate body of the 
international Organization which violates the IBT Constitution; 

(f) tampering with the IBT Constitution or attempting, by 
themselves or by the National Convention which they control, to amend or 
modify the IBT Constitution in order to validate the election or selection 
of delegates or to ratify any choice or election of officers or to approve 
or ratify any resolution adopted at the forthcoming National Convention, 
or to change at said Convention or otherwise the method of amending the 
Constitution; or othe rwise to amend the IBT Constitution until the further 
order of this Court. | 

(g) threatening plaintiffs directly or indirectly, or visiting 
any reprisals upon them, or interfering with them or any witness in any 
way because of the conduct of this litigation or because of their status as 
plaintiffs or witnesses herein; | 
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(h) discriminating against plaintiffs or any witness in any way 
because they have filed this complaint or give testimony under it. 

(i) appointing or establishing a Credentials Committee for 
the purposes of any National Convention. 

PARAGRAPHS TO BE ADDED TO SECTION I 

OF THE PRAYER FOR RELIEF 

(j) Declaring as void and of no effect the aforesaid 17th 
Convention of the INTERNATIONAL ORGANIZATION and all of its agenda, 
proceedings and decisions, incinding but not limited to the election of 
any General Officers of the INTERNATIONAL ORGANIZATION and all 
amendments to the IST Constitution which the 17th Convention purported 
to enact. 

(k) enjoining and prohibiting the defendant, James R. Hoffa, 
from taking office as General President of Defendant INTERNATIONAL 
ORGANIZATION; or ousting him from office if, prior to the service of 
appropriate preliminary injunction, he has assumed or usurped such 
office. 

(1) enjoining or prohibiting any and all other persons al- 
legedly elected to office in the INTERNATIONAL ORGANIZATION at the 
said 17th Convention from taking office; or ousting them if, prior to the 
service of appropriate preliminary injunction, they have assumed or 
usurped office. 

(m) prohibiting defendants as de facto or hold-over officers 
of Defendant INTERNATIONAL ORGANIZATION and those in concert 
with them from taking any action or applying any decision, practice, 
usage or policy in conflict with the Constitution of said ORGANIZATION. 

(n) prohibiting any person purporting to act as officer or 
official of Defendant INTERNATIONAL ORGANIZATION from putting into 
effect, enforcing or applying any decision of defendants or any of them 
which does not involve purely ministerial or routine practice, act or 
function without prior notification given in writing to this Court and without 
the approval of this Court. 

(0) prohibiting defendants or any person purporting to act as 
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officer or official of Defendant INTERNATIONAL ORGANIZATION from 
disbursing without the prior approval of this Court any sum or sums of 
money from the {international Treasury in excess of $5,000 for any single 
transaction, business or Liability. | 

(p) receiving any salary or other compensation as officers 
or officials of Defendant INTERNATIONAL ORGANIZATION, ‘on the basis 
of any alleged election conducted at the aforesaid 17th Convention; and 
requiring that the salary or other compensation of persons thus allegedly 
elected shall be accumulated and held in escrow under the direction of 
this Court. | 

(q) Threatening plaintiffs, or any persons who signed affi- 
davits for plaintiffs, or any potential witnesses for plaintiffs, directly 
or indirectly; or visiting any reprisals upon them; or interfering with 
them in any way in the conduct of this litigation because of their status 
as employees, witnesses or affiants herein; or discriminating against 
them in any way because they have filed this complaint, made any affi- 
davit herein or have given or propose to give any testimony or evidence 
herein. 7 
2. This Court appoint a receiver or board of receivers, a master 
in equity or masters in equity authorized | 

(a) to devise and establish, pursuant to the IBT Constitution, 
fair and sound procedures for elections by the members of local unions, 
wherein and whereby said local union members either (1) authorize by 
fair and secret ballot and local union's executive board to select proper 
delegates, qualified as such and as members of the International Organiza- 
tion for attendance at and for voting in a National Convention called pur- 
suant to the IBT Constitution to elect proper and eligible members as 
General Officers of the International Organization; or (I) themselves, 
by secret ballot and under fair voting procedures, elect delegates to at- 
tend and vote at such National Convention; 

(b) to supervise compliance with the IBT Constitution and the AFL- 

CIO Constitution during the intra-local balloting and during the National 


Convention; 
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(c) to confine his or their supervision and authority to en- 
forcement and lawful application of said Constitutions for the purposes 
of said National Convention election and the intra-local elections which 
must precede that election, without any attempt at imposing on any 
member or subordinate body of the International Organization the judg- 
ment or preferences of said receiver or receivers, master in equity 
or masters in equity; 

(d) to do the aforesaid things with all dispatch and expedition 
consistent with their being done well under the IBT Constitution and the 
AFL-CIO Constitution and in accordance with the objectives of said Con- 
stitutions; and to return the full management of the affairs of the Inter- 
national Organization to the General Officers duly elected at such Na- 
tional Convention convened pursuant to the Order of this Court; and 

({e) to obtain the sworn testimony of witnesses from the 
various locals affiliated with the International Organization for the pur- 
pose of ascertaining from such witnesses or from documents in their 
control a true and accurate account of how the "delegates" to the coming 
National convention have been selected; 

(f) to order payment, out of the general treasury of the 
International Organization, of the expenses and disbursements of this 
litigation, including reasonable attorneys’ fees and the fees and charges 
of masters and receivers and all incidental expenses incurred by them 
in making any investigation or conducting any election or doing anything 
authorized by this Court, including travel expenses of witnesses in this 
litigation; 

(g) to require defendants to obtain from local unions sworn 
statements of their officers and members of their executive boards re- 
specting the detailed procedures and methods used or tolerated by them 
for the selection of their delegates” to the National Convention; and 

3. This Court grant such other and further relief as to it seems just 


and proper. DODD, KAPLAN & SCHMIDT, 
by Thomas J. Dodd 
_ Office & Post Office Address, Godfrey P. Schmidt 
Woodward Building, Sheldon Z. Kaplan 
Washington 5, D. C. 
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STATE OF NEW YORK ) 
COUNTY OF NEW cone) - 

The undersigned, being severally duly sworn, depose and say that 
they are citizens and residents of the State of New York; that they are 
plaintiffs herein; and that they have read the foregoing complaint and 
know the contents thereof and that the same are true of their own knowl- 
edge except as to the matters therein stated to be alleged on information 
and belief, and as to those matters they believe it to be true. 

JOHN CUNNINGHAM 
STEVE MILONE 
FRANK KENNEDY 
THOMAS C. MANNING 
Sworn to before me this | 
18th day of September, 1957. 
JOSEPH J. LOBRUTTO, 


Notary Public, State of New York 
No. 24-7578075 


Qualified in Kings County 
Term expires March 30, 1958 


(SEAL) 


THIS EXHIBIT ALREADY SERVED. IT 
IS OTHERWISE KNOWN TO AND IN 
THE POSSESSION OF DEFENDANTS. 


EXHIBIT A 
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[ Filed Oct. 28, 1957] 
FINDINGS OF FACT AND CONCLUSIONS OF 
LAW 


* = * * 
(15) Defendants permitted the suppression of relevant documenta- 


tion and information peculiarly within their possession respecting the 
seating or challenging of delegates. (page 5) 

* * * * 

(25) Analysis of the Proceedings of the 17th Convention and of 
Minutes of the Credentials Committee, reveals an admission by defendants 
that at least 478 delegates, seated by defendants, were seated in vio- 
lation of the prescriptions of the aforementioned Constitution. (page 7) 

* * * * 

(27) The conduct of the Convention by the defendants was improper 
and dictatorial in that: .- - 

d. Approximately 205 resolutions presented by defendants 
were adopted without objection, although many of said resolutions 
amended the Constitution of the INTERNATIONAL BROTHERHOOD s0 as 
to concentrate power in the Executive Board and nullify corresponding 
democratic rights of the members. (pages 8 & 9) 

* * * * 

(30) Defendants have furthered 2 common effort or conspiracy 
to rig or improperly conduct said Convention. (page 9) 

(32) No means rationally proportioned to the end of correcting the 
problem presented by defendants’ misfeasance, malfeasance and non- 
feasance is available within the trade union movement in general nor 
within the Teamster organization in particular; and defendants cannot 
prudently be entrusted with the task of purging the INTERNATIONAL 
BROTHERHOOD of such misfeasances, malfeasances and nonfeasances. 
(page 9) 

(33) Defendants, and particularly Beck, Hoffa, Brewster and 
Brennan, and those acting in concert with them, have been responsible 
for or condoned substantial misuse of funds of the INTERNATIONAL 
BROTHERWOOD and affiliated subordinate bodies. (page 9) 
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(37) Defendants, by their conduct of the 17th Convention and by 
other misconduct, despite the warning implicit in the Order of the Court 
of Appeals, have demonstrated that they cannot be trusted to apply the 
Constitution honestly and impartially during the pendancy of this action. 
(page 10) 


* * 
(40) xx ** 

d. Irreparable damage to plaintiffs and those shntlarty 
situated flows from the fact of the long standing and continuing disgrace 
of corrupt officials, who control the INTERNATIONAL BROTHERHOOD, 
despite condemnation by the AFL-CIO Ethical Practices Committee 
and despite admissions of their wrongdoings before the Senate Select 
Committee. (page 11) 

* * * * 

f. Continuing peril to the Treasury of the INTERNATIONAL 
BROTHERHOOD ($37, 000, 000) and to the treasuries of its subordinate 
bodies results from the dishonesty of the stewardship of defendants, 
especially Beck & Hoffa, who have either perpetrated or tolerated misuse 
of union funds as alleged in the verified complaint and as made public 
by this AFL-CIO Ethical Practices Committee and the admissions and 
disclosures of the Senate Select Committee. (page 12) : 

* * * ei} 

k. Failure of defendants to require surety bonds of the Secre- 
tary-Treasurers of many local unions affiliated with the INTERNATIONAL 
BROTHERHOOD (thus exposing local union treasuries to embezzlement 
and irresponsible disbursement) is a long-standing and continuing item 
of irreparable injury, all in violation of the Constitution of ‘the INTER- 
NATIONAL BROTHERHOOD (page 13) | 


* * * * | 


CONCLUSIONS OF LAW 


(1) This Court has jurisdiction over the subject matter of the 


present action. 
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(3) As set forth on the Amended Complaint, Affidavits and exhibits 
in support thereof and matters of which the Court has taken judicial 
notice, the plaintiffs have sufficiently set forth a cause of action for which 
relief may be granted. 

(4) This Court has jurisdiction over the parties in the present 
matter. 

(6) Defendant INTERNATIONAL BROTHERHOOD is a labor union 
within the meaning of State and Federal labor relations laws. 

(7) Neither the Norris-LaGuardia Act, nor the Labor Relations 
Act bar the relief sought herein or the relief herein granted on a pre- 
liminary basis. 

{8) The Constitution of defendant INTERNATIONAL BROTHERHOOD 
is in legal effect a contract obligating all of the members, subordinate 
bodies and officers of the INTERNATIONAL BROTHERHOOD. 

(9) Defendants have, in substantial respects, violated that con- 
tract in their conduct of the 17th International Convention of the INTER- 
NATIONAL BROTHERHOOD. 

(10) Defendants, by legal admissions contained in the printed Pro- 
ceedings of the 17th International Convention, as published by them, and 
also contained in the Minutes of the Credentials Committee of the 17th 
International Convention, have manifested a purpose and intent to vio- 
late the INTERNATIONAL BROTHERHOOD’ s Constitution with respect to 
the seating of substantial numbers of delegates to said 17th Convention; 
and the said admissions also manifest that this purpose or intent in 
violation of the INTERNATIONAL BROTHERHOOD’ s Constitution was 
carried into effect by defendants. 

(11) Defendant Dave Beck made and other defendants approved an 
interpretation of Article Ill, Section 3(a) of the Constitution of the INTER- 
NATIONAL BROTHERHOOD which nullifies and neglects the purpose 
and legal meaning of that Section; and they made this interpretation to 
further their plan of seating delegates at the 17th Convention who, under 
the said Constitution, had no right or proper credentials to be seated. 

(12) Defendants violated Article III, Section 3(a) of the Constitution 
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of the INTERNATIONAL BROTHERHOOD by seating 177 delegates from 
88 local unions in trusteeship. : 

(13) The words "in good standing" in Article II, Section ‘s@) of 
the Constitution do not mean financial good standing; and as a matter of 
law and legally permissible interpretation of said Section, a local union 
in trusteeship is not in good standing. 

(14) The admission made before the 17th Convention by the Secre- 
tary of the Credentials Committee (as reported in the Proceedings of 
the Fourth Day of the Convention. This admission reads " * * * if we 
were to attempt to read the Constitution as literally as some desire the 
net result would have been that there would have been no convention."), 
coupled with the admissions contained in other parts of the Proceedings 
of the 17th Convention and in the Minutes of the Credentials Committee, 
must be construed legally as admissions that more than half of the dele- 
gates to the 17th Convention were not seated in compliance with the Consti- 
tution of the INTERNATIONAL BROTHERHOOD. : 

(15) Usage, custom and practice in contravention of a union consti- 
tution do not legally authorize conduct or procedures in violation of such 
Constitution; and the repeated emphasis by defendants, or some of them, 


that they were relying on custom, usage and practice at variance with the 
Constitution of the INTERNATIONAL BROTHERHOOD constitutes in law 


an admission that the defendants did not comply with said ss aaa in 
the seating of said delegates. : 

(16) In the circumstances surrounding the activities of the Conven- 
tion and of its Credentials Committee, and because it is clear from the 
Proceedings of the Convention that defendants know that the Convention 
and the decisions of the Credentials Committee were being scrutinized by 
plaintiffs, the Courts and others, the failure of defendants properly to guard 
the documents submitted to the Credentials Committee must: ‘pe construed 
in law as a suppression of evidence; and this conclusion is confirmed by the 
manifest and deliberate inadequacy of the records made by the Credentials 
Committee with respect to the seating of delegates. 
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(17) Defendants arranged or, without protest, permitted 
violation of Article Ill, Section 5, with respect to the seating of 
delegates who had not been elected at regular meetings of the local 
unions or who had not been selected by local union Executive Boards 
authorized to make such selection at regular meetings of local unions; 
and long usage or practice to the contrary did not, in law, constitute 
an amendment to the Constitution for the purposes of seating delegates 


according to defendants’ plans. 


(18) Article Hil, Section 5, of the Constitution of the INTERNA- 
TIONAL BROTHERHOOD was substantially revised and reworded at 
the International Convention of the INTERNATIONAL BROTHERHOOD 
in 1952; and defendants’ statement that long usage warranted their ap- 
plication and construction of said Section is either mistake or misrep- 
resentation. 


(19) Defendants and the Credentials Committee, selected or 
approved by them, recognizing that a literal application of the Con- 
stitution of the INTERNATIONAL BROTHERHOOD as written would 
disqualify a majority of the delegates who had presented themselves, 
fashioned an interpretation of the said Article II, Section 5 and of 
other sections of the INTERNATIONAL BROTHERHOOD’s Constitution 
which violated the Constitution; and their interpretation constituted, 
in law, an abuse of their power and authority to interpret said Consti- 
tution. 


(20) The failure of defendants to publish lists of delegates in time 
to provide timely opportunity (as the Constitution, fairly interpreted, 
intended) was permitted with the intention or effect of depriving members 
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and subordinate bodies of the right and the opportunity to present in- 
formed and timely challenges; and with the intention and effect of rigging 
the election conducted at the 17th Convention. 

(21) The Credentials Committee failed to discharge in a proper 
and adequate fashion its function as a Credentials Committee by failing 
to examine or properly to scrutinize the credentials of more than 2/3 
of the delegates (who were seated without challenge), and by failing to 
note the constitutional objections to the seating of some 478 delegates in 

addition to the 65 delegates disqualified according to the data contained 
in the Minutes of the Credentials Committee. The quorum of: the Con- 
vention which was declared to exist by the Presiding Officer on the Fourth 
Day of the Convention did not consist, as the Court of Appeals Order 
herein required, of only delegates selected in accordance with the re- 
quirements of the Constitution; but it included persons seated in vio- 
lation of such requirements; and many delegates recognized : and seated 
by the Credentials Committee were not seated in accordance with the 
requirements of the Constitution of the INTERNATIONAL BROTHER- 
HOOD, as the said Court of Appeals Order required. 

(22) Defendants arranged further or passively tolerated a common 
plan, effort or conspiracy to rig and to otherwise improperly conduct, 
upon a dictatorial basis, the said 17th Convention. 

(23) Plaintiffs have no adequate intra-union remedy. 

(24) Plaintiffs have no adequate remedy at law. : 

(25) Serious and irreparable damage and injury would result to 
the plaintiffs if a preliminary injunction were not granted. : 

(26) The plaintiffs’ motion for a preliminary injunction was prop- 
erly granted. 


/s/ ¥. Dickinson Letts 
Judge, U. S. District Court 


Signed at Washington, D. C. 
This 28rd day of October, 1957, at 2:15 p.m. 


——_—_—$—————— 


[ Filed October 23, 1957] * 


PRELIMINARY INJUNCTION ORDER 


Upon plaintiffs’ Motion for Preliminary Injunction pursuant toa 
Rule to Show Cause issued by this Court on the 14th day of October 1957; 
and upon consideration of the record, oral arguments, Findings of Fact 
and Conclusions of Law, it is hereby, during the pendency of this action 
and until determination of plaintiffs’ claim for permanent injunction: 

(1) ORDERED that defendant, James R. Hoffa, be and he hereby 
is enjoined and prohibited from taking office as General President of 
defendant, International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, AFL-CIO, (hereinafter referred to 
as INTERNATIONAL BROTHERHOOD), and it is, | 

(2) FURTHER ORDERED that all other persons allegedly elected 
to office in the said INTERNATIONAL BROTHERHOOD at its 17th Inter- 
national Convention be and they hereby are enjoined and prohibited from 
taking or occupying such office, and it is, 

(3) FURTHER ORDERED that all persons allegedly elected to 
office in the said INTERNATIONAL BROTHERHOOD on the basis of the 
Proceedings of the said INTERNATIONAL BROTHERHOOD's 17th Inter- 
national Convention, be and they hereby are enjoined and prohibited from 


receiving any salary or other compensation as officers cr officials of 


said defendant INTERNATIONAL BROTHERHOOD, and it is 

(4) FURTHER ORDERED that defendants, as de facto or de jure 
officers of defendant INTERNATIONAL BROTHERHOOD, and those in 
concert with them be and they hereby are enjoined and prohibited from 
applying any decision, practice, usage or policy in violation of the 1952 
Constitution of the said INTERNATIONAL BROTHERHOOD, and it is 

(5) FURTHER ORDERED that defendants and all persons purport- 
ing to act as officers or officials of defendant INTERNATIONAL BROTHER- . 
HOOD be and they hereby are enjoined and prohibited from expending any 
monies from the said INTERNATIONAL BROTHERHOOD's treasury or 
funds, and from committing or authorizing the use of funds of any sub- 
ordinate body, for any purpose in violation of the said 1952 Constitution 
of the INTERNATIONAL BROTHERHOOD; and it is 
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(6) FURTHER ORDERED that defendants and any person purport- 
ing to act as an official or officer of said INTERNATIONAL BROTHER- 
HOOD be and they hereby are restrained and prohibited from threaten- 
ing plaintiffs or any persons who signed affidavits for plaintiffs or any 
potential witnesses for plaintiffs, directly or indirectly; or visiting any 
reprisal upon them; or interfering with them in any way in the conduct 
of this litigation because of their status as plaintiffs, witnesses or af- 
fiants herein; or discriminating against them in any way because they 
have filed the complaint herein, made any affidavit herein or have given 
or propose to give any testimony or evidence herein. 

PROVIDED that this Preliminary Injunction Order shall not take 
effect unless and until plaintiffs or any one of them gives security in 
the sum of ONE HUNDRED THOUSAND ($100, 000. 00) DOLLARS, for 
the payment of such costs and damages as may be incurred or suffered 
by any party who is found to have been wrongfully enjoined or restrained; 
and 

PROVIDED FURTHER that this Injunction Order shall be binding 
only upon the parties to this action, their officers, agents, servants, 
employees and attorneys and upon persons in active concert or partici- 
pation with them who receive actual notice of this Order by personal 
service or otherwise. 

The reasons for granting this Preliminary Injunction are fully set 
forth in the Findings of Fact and Conclusions of Law which are hereto 
annexed and are hereby made part of this Preliminary Injunction Order. 

| /s/ FP. Dickinson Letts 
Judge, U. S. District Court 
Issued pursuant to Rule 65 of the Federal Rules of Civil Procedure 
this 23rd day of October, 1957, at 3:00 p.m. 


[ Filed Jan. 23, 1958] 


STIPULATION 


It is hereby stipulated by and between the attorneys for the respec- 
tive parties herein that: 
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1. The following persons shall be made parties defendant in the 
above-entitled action: 
Harold J. Gibbons 
Gordon R. Conklin 
George E. Mock 
John J. O'Rourke 
Thomas E. Flynn 
Owen Brennan 
John R. Backhus 
Murray W. Miller 
2. Edward Bennett Williams, Esquire, hereby appears as attorney 
herein for the said added parties defendant; 
3. The said added parties defendant hereby adopt the answer here- 
tofore filed on behalf of the defendants as well as the entire record in 
this case to the date hereof. 


/s/ Godfrey P. Schmidt 


Attorney for Plaintiffs 
/s/ Edward Bennett Williams 
Attorney for Defendants 
Approved: | 


/s/ F. Dickinson Letts 
Judge 


[ Filed Jan. $1, 1958] 
CONSENT ORDER 


This cause came on to be heard this term of court upon plaintiffs’ 
demand for equitable relief as set out in the amended complaint filed 
herein, which amended complaint prays in the main for the calling of a 
new convention of the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America and for a new election of officers 
in accordance with the provisions of the International's Constitution. 

After 22 days of trial during which oral testimony was heard and docu- 
mentary evidence received, the parties hereto have consented and do 
hereby consent to the entry of the decree hereinafter set out. 
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1. It is hereby ordered that the preliminary injunction heretofore 
entered in this case on the 23rd day of October, 1957 be and the same is 
hereby dissolved and nullified, and the amended constitution of the Inter- 
national Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America adopted at the 17th convention of the International at Miama, 
Florida in October, 1957 shall forthwith go into effect, provisionally 
in accordance with the following paragraphs of this decree, and the of- 
ficers of the International elected at the convention shall forthwith take 
office provisionally in accordance with the following paragraphs of this 
decree. 

2. Godfrey Schmidt, nominated by the plaintiffs, LN. D. Wells,Jr., * 
nominated by the defendants, and Judge Nathan Cayton, nominated 
jointly by the plaintiffs and defendants, are hereby appointed and shall 
serve as 2 Board of Monitors for the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America for such 
period of time and with such duties as are hereinafter set out. Judge 
Nathan Cayton, the Monitor jointly nominated by the parties, shall serve 
as chairman of the Board of Monitors. A majority vote of the Monitors 
shall be determinative of any action to be taken by the Monitors. In the 
event of the inability or unwillingness to serve, or other disability on the 
part of any Monitor, he shall be relieved of his duties and discharged of 
the obligations hereunder, and a successor Monitor shall be appointed in 
his place by the Court upon nomination by the party or parties, as the 
case may be, who nominated the Monitor to whose office the successor 
Monitor shall be appointed. Furthermore, the Monitors are at all times 
subject to removal by this Court in the exercise of its discretion for any 
cause and are subject as officers of the Court to supervision and direc- 
tion of the Court in performing these duties as hereinafter enumerated. 

3. The Board of Monitors in order to insure the enforcement and 
protection of ali rights of the individual members and the subordinate 
bodies of the International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, as guaranteed by the provisions of 
the International constitution, in particular, 
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a. the right to vote periodically for elective officers, 

b. the right to honest advertised elections, | 

c. the right to fair and uniform qualifications to stand for 
office, 

d. the right to freedom to express views at meetings 


shall counsel with the General Executive Board of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, and make recommendations upon review of appeals taken pur- 
suant to provisions of the International constitution. | 

4. The Board of Monitors shall draft a model code of local union 
by-laws not inconsistent with the International constitution, or model 
provisions for inclusion therein not inconsistent with the International 
constitution, which model code or provisions the General Executive 
Board of the International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America shall recommend for adoption by the 
local unions. | 

5. The General Executive Board in consultation with the Board of 
Monitors shall review and where needed establish accounting and finan- 
cial methods, procedures and controls affecting all funds and properties 
held, received and disbursed by or on behalf of the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of America, 
and its subordinate bodies. All persons having custody or management 
of such funds or properties shall be required to adhere to the recognized 
legal and equitable standards and obligations imposed upon fiduciaries 
in the handling of such funds and properties. ! 

6. No officer of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America shall have a personal 
financial interest which conflicts with the full performance of his fiduciary 
duties as a representative of the International, nor shall he own or have 
a substantial business interest in any enterprise with which the Inter- 
national Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America bargains collectively, or in any business enterprise 
which is in competition with any other business enterprise with which his 
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union bargains collectively, nor shall he own or have a substantial wsi- 
ness interest in a business enterprise 2 substantial part of which con- 
selling to, or otherwise dealing with the business 
International Brotherhood of Teamsters, 


Helpers of America bargains collec- 


; section do not apply in the case of an invest- 
ment in the publicly traded securities of widely held corporations which 
investment does not constitute a sabstantial enough holding to affect or 
infmence the course of corporate decision. 

1. The General Executive Board of the International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and Helpers of America 
shall examine and review the status and condition of affiliated local 
anions under trasteeship to the end that trusteeships be removed and 

sored with all deliberate speed consistent with the 
locals. The Board of Monitors 


1 with and make recommendations 
to the General Executive Board looking toward the removal of trusteeships 
where removal is consistent with the pest interest of the membership of 
the locals. 

8. The Board of Monitors appointed herein shall serve a5 such for 
at least one year and thereafter until a new convention of the International 
Brotherhood of Teamsters, Chauffeurs, warehousemen and Helpers of 
America is held at which convention officers are duly elected and sworn; 
provided, however, that this Court after one year from the date of this 
order, in its discretion upon petition of the defendant International Brother- 
hood of Teamsters, Chauffeurs, warehousemen and Helpers of America, 
or upon petition of the Board of Monitors may discharge and release 
eaid Board of Monitors, or the Court on its own motion may discharge 
them at any time. 

A new convention and election of officers shall be held at any time 
after the expiration of one year from the date of this order when the 
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General Executive Board by majority vote shall resolve to call such 
convention and hold such election. The Board of Monitors may recommend 
to the General Executive Board after the expiration of one year from the 
date of this order that a new convention and election be held. In all 

events such new convention and election of officers must be called and 

held within the time specified by the provisions of the constitution of the 
International Brotherhood of Teamsters, Chauffeurs, Warehousemen and 


Helpers of America as amended. 

9. The call for a new convention and election of officers of the 
International Brotherhood of Teamsters, Chauffeurs, Wwarehousemen 
and Helpers of America shall be issued in accordance with the Interna- 


tional constitution by the General Executive Board. 
a. Delegates to such convention shall be elected 

in strict and literal compliance with the Inter- 
national constitution. | 
qThe General Executive Board of the International 
chall recommend to its affiliated locals that such 
delegages be elected by secret ballot and, where 
practicable, under the supervision of such out- 
side agencies as the Honest Ballot Association. 
The examination and approval of all credentials 
submitted by delegates to said convention shall 
be made by the convention Credentials Com- 
mittee and the Board of Monitors is authorized 
to counsel with such Credentials Committee and 
make recommendations to it. : 

10. The Board of Monitors shall receive compensation for the ser- 
vices performed by them in an amount to be determined by this Court, 
such payment to be made by the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America. 

11. The Board of Monitors shall make a report at least semi- 
annually to this Court and at the conclusion of its services and may make 
recommendations after consultation with the General Executive Board 
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for amendments to the International constitution for proposal at the next 
International convention. 

12. The General Executive Board of the International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and Helpers of America shall 
make available to the Board of Monitors such clerical and technical help 
as is reasonably required and necessary. 

13. No reprisal of any sort or nature shall be taken against the 
plaintiffs or any witnesses or affiants in this case or any other person 
or persons because of their participation in or connection with this case 
and the General Executive Board shall press charges against anyone 
violating this section. 

14. The International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America shall pay the fees of counsel for 
the plaintiffs and expenses incurred by those in the prosecution of this 
action, such fees and expenses to be determined by this Court. 

Ordered this 31st day of January, 1958. 

/s/_ ¥. Dickinson Letts 
JUDGE 
We consent: 


Godfrey P. Schmidt : 
M. Joseph Blumenfield Tconaents 
Thomas Dodd Edward Bennet Williams 


[ Filed February 3, 1958] 


MOTION FOR ORDER PURSUANT TO PAR, 14 
OF CONSENT DECREE ENTERED JANUARY 31, 
1958 


WHEREAS, Paragraph 14 of the Consent Decree heretofore 
entered in this case provides: 

"The International Brotherhood of Teamsters, Chauffeurs 

Warehousemen and Helpers of America shall pay the fees of 

counsel for the plaintiffs and expenses incurred by those in the 

prosecution of this action, such fees and expenses to be de- 

termined by this Court." 
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WHEREAS, the nature and intent of the legal services performed 
by the undesigned counsel were in large measure evident to the court in 
the proceedings conducted before it, as follows: 

Preparation and draft of complaint. 

Draft and execution of affidavits. 

Application for order to show cause. 

Appearance in court re order to show cause. 

Research and preparation of points and authorities re cause 
of action. 

Research and preparation of memorandum re adequacy of 


service. 


Research and preparation of memorandum re jurisdiction 
of Court. 

Hearing on preliminary injunction, September 21, 1957, 
September 28, 1957. 

Draft of findings of fact and conclusions of law. 


Preparation of orders. 

Preparation and filing of amended complaint. 

Preparation of and application for, order to show cause and 
temporary restraining order. 

Arguments before Judge Letts and Judge Sirica on motions to 
calendar. 

Analysis of documents and preparation of memorandum and 
analysis. 

Argument before the United States District Court on pre- 
liminary injunction, October 21, 195 zi October 23, 
1957. 

Preparation and submission of findings of fact and conclusions 
of law. i 

Hearing before Judge Letts re docketing of case. 

Preparation and filing of motion for een of documents 

under Rule 34. 

Preparation and submission of memorandum of points and 

authorities in connection therewith. 
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. Argument of motion for order of production of documents, 
November 15, 1957. 

21. Preparation for trial including research, conferences and 
interviews with witnesses as more fully set forth 
hereinafter. 

22. Issuing subpoenas. 

23. Examination of documents produced in accordance with order. 


In addition, éctnel engaged in the following piccesdings” in the Appellate 
Courts. 


25. Argument before the Court of Appeals for the District of 
Columbia, September 28, 1957. 

26. Draft and presentation of petition to United States Supreme 
Court, September 30, 1957. 

Draft and presentation of supplemental brief to the United 
States Supreme Court, October1, 1957. 

Preparation of answering brief to defendants’ application for 
stay of injunction. 

Argument before the United States Court of Appeals for the 
District of Columbia, October 31, 1957. 

Attendance and examination of witnesses at deposition 
hearings. 

Throughout all stages of the proceedings, all counsel employed 
the aid and assistance of several of their respective 
partners, associates and employees. 

The issues of law involved in all stages of the proceedings 
were multifarious, complex and unusual, requiring 
careful, thorough and exhaustive research in many 
fields of law. 

The notorious difficulties of proof present in any election 
fraud case were greatly intensified in this case. In 
the first place, the happenings upon which this case 
was based came to the knowledge of the plaintiffs only 
avery short time before the action was commenced. 
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In fact, subsequent acts of the defendants were in- 
corporated in amendments which were added later. 
Secondly, these happenings occured at different times 
and in widely separated places throughout the country, 
and not in the presence of the plaintiffs. | 

34. The speed with which all proceedings were carried forward in 

the short time available to prepare for trial of this 
case, based on numerous and complicated allegations 
of fact, made it necessary for counsel to devote many 
hours of exclusive attention, every day, before and 
after court sessions, on days the court was not in ses- 
sion, and during all recesses, to the task of investi- 
gating and preparing the case. , 

Several separate and diverse investigations were initiated, directed 
and participated in by counsel. Counsel were required to obtain permis- 
sion to examine, and to evaluate, many documents and writings. 

35. Proof of the issues of fact required skillful and detailed pre- 
sentation of many classes of evidence through documents, 
writings, affidavits, depositions and oral testimony. 

36. The responsibility resting upon counsel is not light in any 
case. In this case counsel for the plaintiffs, in addition 
to their responsibility of protecting the rights of the 
thirteen named plaintiffs, were also keenly aware of the 
heavy responsibility upon them to protect the rights of 
other persons who were members of the class, but not 
made parties. There are some 1,500,000 rank and file 
members of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America 
segregated into separate groups with separate problems 
and scattered in different geographical areas throughout 
the United States and Canada. 

Apart from seeking the right to have the election of officers at 

the convention set aside on the grounds of fraud and illegality, the case, 
as prepared and presented, also sought to lay a foundation for any 
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appropriate remedy within the power of the court to prevent any repe- 
tition of such frand and illegality at a new election. 

87. The decree consented to by the defendants in this case, in 
the opinion of counsel, represents an exceedingly full measure of civil 
remedy and relief available to the plaintiffs in this court and in this 
proceeding. 

It has secured to the rank and file members of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America under the continuing protection of this court the ensured pro- 
tection and enforcement of the democratic rights guaranteed to them under 
their constitution. 

it has initiated a continuing and speedy program to restore self- 
government to the many members of all the Teamster locals. 

It has provided for the establishment and maintenance of high 
standards for the handling, management and control of all their funds and 
property under the continuing right of surveillance by this court, thus 
protecting the financial interest of the members. 

It has imposed upon the officers and leaders of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America the duty of complying with ethical practices within the realm of 
their activities and duties which affect the financial interest and welfare 
of the plaintiffs. 

It has provided for an orderly continuation of the regular and 
important business and affairs not only of the defendant, but to those 
many related production, manufacturing, service and other business 
enterprises of the nation whose activities depend upon that large element 
of the transportation industry affected by the trucking industry and to the 
public at iarge. 

The decree provides for a definite cooling-off period, under pro- 
tective controls and a monitorship under the aegis of this court in order 
to give the rank and file members time to understand and develop the 
full opportunity to exercise their full democratic rights before a new 
convention, and election of officers may be held. 
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38. The terms and provisions of said decree were obtained 
through involved and lengthy negotiations carefully and painstakingly con- 
ducted by counsel. Apart from the many other favorable and beneficial 
results which it has procured for the membership at large or the de- 
fendants, it has resulted ina continuing substantial financial benefit to 
each and every one of the defendant International Brotherhood of Team- 
ster, Chauffeurs, Warehousemen and Helpers of America component 
membership of some 1, 500, 000 persons. The defendant International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America and its directly affiliated subordinate bodies own funds and 
property in excess of $400, 000, 000 and its subordinate bodies have a 
composite income of some $75, 000, 000 to $90, 000, 000 annually. 

39. The undersigned counsel to the date hereof have received no 
fees from the plaintiffs or anyone else. 

NOW, THEREFORE, the undersigned, associated as counsel, 
respectfully request the court to take into account the nature and extent 
of the services performed by such counsel, the results obtained by their 
services and efforts, and the financial position of the defendant Inter- 
national Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America as set forth above, and respectfully move that this 
court determine the reasonable fees for such counsel pursuant to said 
decree and issue an order that the defendant International Brotherhood 


of Teamsters, Chauffeurs, Warehousemen and Helpers of America pay 
the fees so determined. : 

WHEREAS, The aforementioned decree also provides for the pay- 
ment by defendant International Brotherhood of Teamsters, Chauffeurs, 


Warehousemen and Helpers of America of the expenses incurred by 
those in the prosecution of this action, and, 

WHEREAS, the full and complete compilation of such expenses 
have not yet been fully and completely determined, 

NOW, THEREFORE, the plaintiffs move the court for permission 
to submit such expenses to the defendant International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of re cla subject 
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to its approval, for payment from time to time as submitted, subject 
however to the right to further petition this court for an order in the event 
and to the extent that the defendant International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America does not ap- 
prove or pay such expenses. 

Respectfully submitted, 

Thomas J. Dodd 

M. J. Blumenfeld 

Godfrey P. Schmidt 

Counsel for Plaintiffs 


[ Filed April 29, 1958] 


AFFIDAVIT OF GODFREY P. SCHMIDT 


FOR ALLOWANCE OF COMPENSATION FOR SERVICES 
see te * F 


The Miami Beach Convention of the International Teamster organi- 
zation was then imminent, and they felt it would result in a rigged elec- 
tion of Mr. James R. Hoffa and of officiais subject to his domination 
and control. They were convinced that a majority of the delegates who 
were expected to attend the Convention had been hand-picked by the 
ruling officiaidom of the International Organization and would be subser- 
vient to its will rather than represent the members of the Union. They 
outlined, in substance, a depressing picture of rank-and-file suppression 
by Teamster officials, and they pointed out that the situation called for 
immediate action. 

I advised them that if proof could be gathered that significant 
numbers of delegates to the forthcoming 17th Convention of the Inter- 
national Organization had not been properly selected or elected in ac- 
‘cordance with the constitution of the International Organization, a basis 
would be presented for enjoining the proposed election, or were it to be 
held, causing it to be nullified. 

The conference lasted approximately two hours and ended with our 
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mutual engagements to conduct further factual and legal research. 

From then to now, I can state without exaggeration that I have de- 
voted on the average at least ninety per cent of my waking hours to the 
instant suit and matters relating thereto. During that entire time, ex- 
cept for Saturdays and Sundays, my normal work-day comprised twelve 
to fifteen hours, at least nine-tenths of which were devoted to the in- 
stant case. On Saturdays and Sundays I was accustomed to devote four 
and often as much as eight hours per day to one or another aspect of 
this case. [p. 7] | 

All during this time I was in constant contract (sic) with the three 
original spokesmen for the plaintiffs (and later all of the plaintiffs). 
These three had first stated that there were approximately 200 Teamster 
members from various Locals in New York City who wanted to become 
plaintiffs in the action. I deprecated such a large number of plaintiffs 
and suggested that the number be limited to no more than ten or fifteen. 
They ultimately brought to my office the individuals who subsequently 
became the plaintiffs in this action. [p- 9] , 

* * * * | 

As the record shows, my oral presentation dealt exhaustively with 
defendants’ actual and potential arguments and was designed to refute the 
legal and factual contentions made on their behalf. In that connection I 
had interrogated one of the investigators (Michael McInerny) of the Mc- 
Clellan committee, whom I had presented as the sole witness supporting 
my application for a preliminary injunction. I had set forth in the affi- 
davits which I presented more than fifty grave charges against Dave 
Beck and more than eighty charges against James R. Hoffa. Although 
challenged to do so by the numerous charges of grave misfeasance and 
malfeasance, defendants produced no witnesses and did not offer to do 80. 
[pp. 19-20] 

* * * ¥ 


10. Preparation for trial: 


During the entire time between the argument of the appeal respect- 
ing the second preliminary injunction on the 23rd day of October, 1957, 
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and December 2d, ‘when the trial began, I devoted at least ninety per 

cent of my work-time to the preparation for trial, to the interviewing of 
witnesses personally or by phone, to the guidance and interviewing of 
investigators, to the development of trial strategy, and to the preparation 
of a trial memorandum. In that connection, I studied and analyzed, 
among other things: [p. 23] 


= = * * 
{f) The Proceedings of the 1947 Convention of the Interna- 


tional Organization at Miami Beach, Florida. By research and analysis 
devoted to these and other similar materials (many of which later 
became plaintiffs’ exhibits during the trial), I ascertained that the pub- 
lished minutes of the daily sessions at Miami Beach, Florida, contained 
much evidence supporting my basic contention that the 17th Convention 
had been rigged and controlled by Beck and Hoffa for the perpetuation in 
power of themselves or those friendly to themselves. I ascertained from 
the same source that many of the contentions which I had incorporated 
in the complaint, the amended complaint and the supporting affidavits, 
were confirmed by the spontaneous remarks and observations of a few 
courageous delegates who attended the Convention. At the same time, a 
mamber of the defendants and those in concert with them were reported 
to have made admissions against interest in these same minutes. 

(g) The Report of the Ethical Practices Committee of the 
AFL-CIO, which condemned the defendants in this action and which 
recommended ouster of the Teamster Organization from the merged 
(AFL-CIO) group. 

Among other things, I spent hours trying to track down a copy of 
the so-called "Kaplan Report” (which defendants subsequently furnished 
and most copies of which had been, I was informed, destroyed by de- 
fendants) concerning the seven “paper” locals involved in the previous 
litigation, Lacey v. O’Rourke, which I had successfully conducted in the 
United States District Court for the Southern District of New York. 

Almost daily I consulted with actual or potential witnesses, many 
of whom gave me information but in the end refused to take the stand 
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because they were too frightened or intimidated to do so. Thus, the 
situation of virtual tyranny and dictatorship and sometimes corruption and 
racketeering which obtained in a number of locals throughout the country 
with the actual permission or encouragement of the defendants became 
clear to me. Because there was so much material to choose from I 
faced the difficulties to which the French refer by the phrase "embarras 
de richesse," and I had to decide, for the preparation of my trial 
memorandum, upon an approach by way of a fair sample rather than full 
coverage of the 891 locals spread throughout the United States, Alaska, 
Hawaii and Canada. The cost of an actual canvass of all of these locals 
would have been prohibitive and would have required inordinate lengths 
of time. [pp. 24-25] 

* * * * 

After some weeks, Mr. Blumenfeld and Mr. Dodd elicited my 
permission for continuation of "settlement" talks with Mr. Williams and 
Mr. Cheyfitz. I gave my consent on condition that no settlement should 
be a settlement "in principle" or in general terms. I wanted specific 
and express language as a basis for determining whether the settlement 
would meet with my and my clients’ approval. There eventually resulted 
specific drafts of a new consent order which was submitted to me for 
my approval. [pp. 26-27] 

* * * * 

In view of the fact that the attorneys for the parties have not been 
able to agree upon the fee to be paid to the attorneys for plaintiffs pur- 
suant to the consent order, and the fact that the attorneys for plaintiffs 
have been unable to agree amongst thenselves, I have decided that, 
while continuing to represent the plaintiffs herein, I should, retain the 
firm of which Bartley C. Crum, Esq., is a partner, as my attorneys to 
represent my interest in the litigated motion thus made necessary with 


respect to fees and expenses. I have decided upon this course because 
I feel that my time should be left as free as possible for the more im- 
portant function of Monitor, during this stage of the case. [p. 28] 
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The contingent character of the 
compensation of plaintiffs' counsel: 


The purpose of the instant action was to further the interest of 
the defendant Union and all the members thereof; it was not to vindicate 
any personal or private interests of the plaintiffs--except as member of 
the defendant Union, along with all other members. When the plaintiffs 
retained me they were not prepared--and I understood this fully--to 
pay personally for my services, and I assured them that I would not look 
to them for compensation, but would look to the defendant Union in the 
event the litigation was productive of benefits to the Union and its mem- 
bership. I advised them in this connection, that in the event the litiga- 
tion was unsuccessful and I was unable to prevail upon the Court to grant 
an allowance charged to the Teamsters Union, I would regard my under- 
taking of the case as a public service and as a defense of sound trade 
unionism, and would never seek to charge them personally for my ser- 
vices. 

In short, my undertaking was entirely upon a contingent basis, con- 
tingent upon the production of benefit and upon my ability to obtain a 
direction from the Court making the reasonable value of my services a 
charge against the Teamsters Union. 

The theory on which I proceeded was somewhat similar to that 
generally involved in minority stockholder litigation, in which, where 
benefit is produced for the corporation and its stockholders, the corpora- 
tion is required to defray the legal expenses of plaintiff stockholder's 
attorney; and where the action is unsuccessful, the attorney receives no 
remuneration. Ihave conceived this action as one calculated to restore 
intra-union democracy, freedom from dictatorship and honest steward- 
ship of union affairs and finances; as one concerning the duties and re- 
sponsibilities of the union officials owed to the union, and involving charges 
of misconduct against these officials with respect to those duties and 
responsibilities, and the attempt to rectify them. I expected that in the 
event I was not successful I would receive nothing, but that if I succeeded 
in producing a situation which required adherence to proper standards and 
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which provided some assurance of the cessation of misconduct, I would 
be compensated for my services out of the funds of the beneficiary of 
these services, namely the Teamsters Union, as representative of the body 
of the membership. [pp. 29-30] 
* * * * 

Another example of the complications of the fact issues involved 
is provided by the "paper" local situation as it was revealed not only in 
the litigation which I conducted in 1956, but more importantly as it was 
spread, in all of its varied facets, through Parts 10 and 11 of the Hear- 
ings before the Select Committee on Improper Activities in the Labor or 
Management Field of the 85th Congress, ist Session. As set forth in 
these hearings, the story of the paper locals covers 906 pages and in- 
volves the testimony of almost fifty witnesses. This story had to be 
read and studied. 

‘The New York City prelude to the instant litigation in the District 
of Columbia was, however, only one aspect of the whole story of intra- 
union corruption and dictatorship which had to be studied. In order to 
prepare witnesses for trial one must first study and know the full picture, 
and only then can selection of the evidence relevant to the case itself be 
made. Ihad to familiarize myself with numerous cases of this kind 
(such as the situation in Locals 808, 445, 46, 327, 530, 251 and many 
others). [pp. 32-33] 


4. The need for courage: 

The unwanted character of the case and the gravity of the conten- 
tions made against the largest union in the world called for courage of a 
high order, both from the plaintiffs and plaintiffs’ attorneys, to say 
nothing of plaintiffs’ witnesses and informants. The very fact that no 
such action had ever been attempted was significant and disconcerting. 
In effect, plaintiffs were seeking to be succesful where district at- 
torneys, Congressional committees and courts had signally failed over 
many years. For it cannot be denied that the situation of corruption, 
maladministration and irresponsibility rampant within the Teamster 
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Organization was not the product of merely recent machinations, guile, 
negiect or cowardice. They had grown over the years. These machi- 
nations, in effect, had been permitted by authorities which had failed to 
establish proper financial or legal standards to compel sound trade union 
stewardship. [p. 34] 


* = * * 


6. The novelty and importance of the approach and the unprecedented 
nature of the plaintiffs’ case: 
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I had personally researched all of the relevant labor cases within 
the jurisdictions of the United States and of the various states, and, as I 
have indicated, I have been unable to find a single case which could 
serve as an exact precedent for the present case. Both in the scope of 
the relief sought and in the purview of the issues involved, the present 
case was, 2S my research indicated, without precedent. It has resulted, 
for the first time in the history of the United States, in the partial 
receivership of a large union based not on lack of money but on lack of 
morals. Our national courts and laws have, under this novel and revo- 
lutionary precedent, proven superior to the usurped but considerable 
power of labor union leaders who seemed to think they were account- 
able to no one. 

it has now been established and admitted (since we have a Consent 
Order) that even the largest union in the world, in such a case as this 
one, must submit itself to court scrutiny and control and must obey the 
law of the land. Its powerful labor leaders have met the obstacle of 
American justice in the full career of their lust for power and their al- 
most habitual suppression of the rights of rank-and-file members. Out 
of this litigation has emerged a Consent Order which has, in effect, an- 
ticipated the present Administration’s announced program of labor 
moral reform and that of the recent McClellan Committee Report, to 
say nothing of the tentative program of reform which has been receiving 
notoriety recently in various states. 

The attorney for the International Brotherhood of Teamsters has 
suggested in a speech to this Court on the occasion when this Court 
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approved and signed the Consent Order that the latter has effected some- 
thing "at a constructive level for the benefit of those men who work and 
who pay dues for the privilege and right of belonging to a union. se 

Moreover, this Court itself, in commenting on the Consent Order 
as a "magnificent disposition” of the case, emphasized its importance 
and its novelty by saying. "This case had dealt with human rights and 
when we undertook to understand the problems which were presented by 
these proceedings we discovered that they all go back to the rights of the 
rank-and-file membership. And that membership is numerous. Some 
million and a half I believe. We are dealing with the saat and the op- 
portunity of many worthy men.' 

Our case sets an invaluable precedent. [pp. 36-37] 

* * * * i 
141. The responsibility resting upon plaintiffs’ counsel: 

The tremendous responsibility resting upon plaintiffs’ counsel in 
this case comes from the significance of the rights asserted. The 
remedies sought and the fact that this was an action in which they literally 
represented a million and one-half members of the International Organi- 
zation. As Court officers, plaintiffs' attorneys were mediators of federal 
justice to the Teamster Organization and its vast membership. Moreover, 
the responsibility of plaintiffs’ attorneys to this Court ina matter involv- 
ing such a novel and creative approach to a national problem and such a 
startling precedent was as great as its responsibility to the membership 
of the International Organization. [p. 41] : 

* * * * 
13. The result obtained: 

The Consent Order represents a clear-cut victory for the plaintiffs. 
The best way to understand the value of the Consent Order to the plaintiffs 
and the dimensions of their victory is to compare what they achieved by 
the Consent Order with what they demanded by the complaint: 

(a) They complained that the officers elected at the 17th Con- 
vention had not been properly elected and are not de jure officers. Under 
the Consent Order, they are merely provisional officers. They are 
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subject to ouster by this Court for good cause shown. 

(b) They complained that because the 17th Convention was 
rigged, as the Court itself found in its Findings of Fact and Conclusions 
of Law, the million and one-half members of the International Organiza- 
tion ought to get a new and fairly conducted Convention as soon as feasible. 
Under the Consent Order, they will, after a reasonable cooling off period, 
get sach a convention and it will be under Court supervision. 

(c) They claimed that the members of the International Or- 
ganizations were entitled to honest and fair elections of convention dele- 
gates from the 891 locals affiliated with the International. In this con- 
nection they had contended that the delegates to the 17th Convention had 
not been properly selected or elected as required by the then Constitution. 
Under the Consent Order the plaintiffs get new, secret elections of dele- 
gates, pursuant to Court-imposed standards insuring intra-union 
democracy. 

(d) Plaintiffs complained that conflicts of interest and dis- 
honest stewardship of union funds and property constituted glaring abuses 
within the International Organization. By the Consent Order the Court 
requires that defendants divest themselves of conflicting interests and 
it mandates honest and ethical handling of union funds and property pur- 
suant to standards such as are called for in the AFL-CIO Ethical Prac- 
tices Codes and by the legal requirements imposed on fiduciaries. 

(e) Plaintiffs complained of intra-union dictatorship and a 
resultant widespread denial of democratic and constitutional rights of 
members and of subordinate bodies. The Consent Order in effect forbids 
such dictatorship, establishes industrial democracy within the union and 
provides a watchdog committee called a Board of Monitors to enforce the 
order. It obviously rests upon the Monitors to establish and enforce a 
code of fair hearings, a code of fair elections, a code of fair conduct of 
union meetings, and a code setting forth a bill of rights for union mem- 
bers. 

(f) Plaintiffs complained that neither Beck nor Hoffa was a 
proper candidate for office in the International Union. However, because 
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of the preliminary injunction, Beck and his associates continued as 
hold-over officers without the surveillance of Court officers or the Cart. 
Therefore, plaintiffs had the choice of (1) continuing the litigation to 
ultimate victory while Beck and his associates controlled the International 
without Court direction for about two years of litigation and appeals, or 
(2) permitting Hoffa, pursuant to the Consent Order, and his associates, 
to act as provisional officers under Court control now. By agreeing to 
the Consent Order, plaintiffs chose the second alternative as the better 
one. Hoffa is not the General President, he is the provisional General 
President; and his officers are not de jure officers, they are provisional 
officers. 

(g) Plaintiffs complained that one of the aspects of intra- 
union dictatorship which needed a correction was the manner in which 
constitutional amendments were railroaded to adoption at conventions 
without due deliberation, fair notice or honest balloting. The Consent 
Order was in this connection better than any result which could have been 
expected from continued litigation. The Monitors have a right to propose 
constitutional amendments; and such proposals must be submitted to the 
delegates at the next convention for their democratic decision. This 
remedy goes beyond persons to the system itself. Similarly, the Con- 
sent Order permits the Board of Monitors as Court Officers to propose 
model codes (such as those mentioned above) of by-laws for local unions 
affiliated with the International Organization, and the general officers 
of the International are required to recommend to the locals adoption of 
such by-laws (codes). This will guarantee procedures of fair hearing, 
fair elections, etc., at the local level, and thus prevent the self-per- 


petuation in power which has been a major source of problems and diffi- 
culty heretofore. : 

(h) Plaintiffs complained that local unions were put into trus- 
teeship and deprived of autonomy in an arbitrary fashion, often for the 
purpose of perpetuating the power of International or local officers. The 
Consent Order requires the General Executive Board to review the status 
of all trusteed locals and to take steps to restore them to autonomy as 


. quickly as this may be done with due regard to the welfare of the mem- 
bers involved. Moreover, the Board of Monitors is given the power to 
recommend the removal of trustees and the restoration of self-govern- 
ment to trusteed locals with all deliberate speed consistent with the best 
interests of the locals. This must result in Monitor recommendations 
of standards of fair hearing and proof before trusteeships can be estab- 
lished. 

(i) Plaintiffs complained against reprisals taken by union 
officials against persons connected in any way, directly or indirectly, 
with the present litigation. The Consent Order not only forbids such re- 
prisais, it requires the General Executive Board itself to bring charges 
against those guilty of such reprisals. A union bill of rights will ban 
reprisals against dissidents within the union and will guarantee freedom 
of speech for members. 

{j) Plaintiffs complained of specific abuses which denied to 
rank-and-file members any controlling or democratic voices in their 
own unions. International and local. The Consent Order expressly and 
particularly requires respect for a number of democratic standards which 
it spells out. The Monitors will doubtless unpack the implications of 
these standards. 

{k) As Court Officers, the Monitors have the inherent right 
to seek instructions, interpretations and remedies from the Court 
where unanticipated problems arise or where their recommendations are 
arbitrarily rejected by the defendants. 

{1} The Court's jurisdiction continues because the case is 
not closed. If there is serious violation of the Consent Order by the 
defendants, including all of the provisional officers, the Court has the 
power, on proper application and notice, to grant such remedy as its 
reasonable discretion dictates. 

(m) Finally, as a token and pledge of their victory, the Inter- 
. national Organization is required to pay plaintiffs’ expenses and counsel 
fees. [pp. 42-46] 

* 
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15. Proposed fee a slight burden on members: 

In the analogous situation of a minority stockholder's soit, the courts 
have sometimes, in measuring the value of legal services, not only 
referred to the benefits accruing to the stockholders, but have also re- 
ferred to the cost per stockholder or, rather, per share of stock of the 
fee proposed. In the present case, the proposed fee of $350, 000 for all 
attorneys connected with the plaintiffs in any way would amount to approxi- 
mately 23 cents per member on the assumption that the Teamster Organi- 
zation has one and one-half million members. This is indeed a small 
cost to the membership when compared with the extraordinary results 
achieved on their behalf, and when contrasted with routine assessments 
made to the membership by Teamster locals throughout the country. It 
is common to make assessments of ten dollars per member for legal fees 


or retainers. [pp. 52-53] 
* *x 


[Filed May 12, 1958] 


STATEMENT OF COUNSEL IN AID OF MOTION 
FOR ORDER PURSUANT TO PARAGRAPH 14 OF 


CONSENT DECHES ENTERED JANUARY 28, 1958. 
* * *& * 


I. Preparation for a During the week from November 16 
to November 21, Messrs. Dodd, Blumenfeld, Cohn, Calvocoressi and 
Siegel were engaged in correlating the evidence which was available and 
determining what evidence would have to be presented on the trial on the 
merits. On November 20, Messrs. Dodd and Blumenfeld and Cohn 
held a full day conference with Mr. Schmidt in New York. It was de- 
termined that it would be quite impossible from a time and expenses 
standpoint to attempt to present oral evidence to prove all the illegalities 
committed by the defendants in connection with the 17th Convention. 
Therefore it was decided that the oral evidence to be introduced should 
be in support of the documentary evidence to be introduced and should be 
designed to prove that the pattern of illegality existed throughout the 
union on geographical basis and it was further determined that evidence 
should be introduced concerning the violence, destru ction of property, 
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threats and reprisals including loss of union benefits, which were methods 
used by the union hierarchy to maintain its control. It was felt that with 
this background it could be shown beyond a doubt that the illegalities 
practiced in connection with the convention were not mere inadvertant or 
innocent mistakes, but were part and parcel of an overall plan and pur- 
pose. During that week and the succeeding week, cases in the field of 
labor, corporation and civil law were found in support of the theory of the 
case which had thus been decided upon. During the week from Novem- 

ber 24 through November 30, Messrs. Blumenfeld and Cohn worked on 

the revision of the trial memorandum to embody this theory of the case. 

In this connection, a conference was held on November 29 between Messrs. 
Dodd, Blumenfeld, Cohn and Schmidt, at which the contents of the final 
draft of the trial memorandum were decided upon. On November 29, 

Mr. Calvocoressi flew to Washington and commenced the examination of 
the minute books of the trusteed locals and remained engaged in such 
examination through Sunday, December 1, at which time he was joined 
therein by Mr. Cohn. On December 1, Messrs. Dodd, Cohn and Blumen- 
feild flew to Washington and while Mr. Cohn was engaged as aforesaid 
Messrs. Dodd and Blumenfeld prepared for the opening of the trial on 

its merits. [pp. 9 and 10] 


[ Filed May 28, 1958] 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN OPPOSITION TO THE SEVERAL MOTIONS BY 
PLAINTIFFS AND PLAINTIFFS’ COUNSEL FOR 


FEES AND ws cara 
* * * 


The only fees paid oe the International in ceanseasn with the de- 
fense of this case ‘were paid to the law offices of Martin O’ Donoghue, 
the law offices of Edward Bennett Williams, and to John Wiley of St. 
Louis, Missouri. At the time of the hearing on this motion these fees 
will be put into the record and defendants reiterate their concurrence 
in the proposition that this should serve as a standard or guide in aiding 
the court to decide the matter before it. Suffice it to say that all fees 
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and expenses incurred by the International in the defense of this suit are 
dwarfed in size by the demands of plaintiffs and their counsel. [p. 5]. 


[ Filed June 11, 1958] 


MEMORANDUM IN SUPPORT OF APPLICATION 
TO FIX FEES OF PLAINTIFFS’ COUNSEL 


* * * * 


The consent order is the measure of the results achieved and the 
benefits conferred on the Union and its membership (see Mr. Schmidt's 
application pp. 42 to 46). When it is borne in mind that the Union has 
between 40 and 43 millions of dollars of net assets, that these assets, or 
a goodly portion of them, were imperilled by the conduct of its officials, 
and that the Consent Order provides safeguards against this “peril of 
corporate [union] assets," the tremendous value of the benefits to the 
Union and its membership in terms and of dollars and cents may, in 
general terms, be gauged. But the Consent Order does far more than 
insure honest stewardship of Union affairs and finances; it restores 
intra-union democracy and freedom from dictatorship, it restores to the 
membership the right to a vote which is meaningful, and it sets up the 
machinery to develop procedures designed to assure such and other rights 
to the members. The benefits achieved for the membership and the union 
are unprecedented and of incalculable value. [Pp. 4] 

* * * * 

Mr. Schmidt's affidavit makes a pertinent analogy to actions by 
stockholders involving directors and officers of corporations and, more 
particularly, to compensation awarded to counsel for stockholders whose 
efforts have benefitted the corporation and the body of stockholders. 
Here, too, the purpose of the action was to further the interests of the 
defendant Union and all of the members thereof. The action was a repre- 
sentative or class suit involving the duties and responsibilities of union 
officials owed to the union, involving charges of misconduct, the attempt 
to rectify the conduct of the officials and to assure integrity on their 
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part with respect to financial matters, and to obtain recognition of the 
basic rights of the members of the union; and the successful results of 
the action, as embodied in the consent order, are highly beneficial to 
the union and its membership. This court has described the Consent 
Order as a “magnificent disposition” of the case. 

Herein, reference will be made both to cases setting forth generally 
proper standards of compensation, and also, and more particularly, to 
those cases in which the courts have fixed compensation for counsel to 
stockholders and other class representatives whose endeavors have 
achieved benefits, monetary or otherwise, for the corporations and their 
stockholders, or for all members of the class represented. [p- 5] 


[ Filed Sept. 29, 1958] 


MOTION OF DEFENDANT INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
AND HELPERS OF AMERICA 


WAREHO 
FOR REMOVAL OF GODFREY P. SCHMIDT AS 
MONITOR 


6 SS SS eee 


Comes now the defendant International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America and respectfully 
moves the court pursuant to the provisions of paragraph 2 of the Consent 
Order entered herein on January 31, 1958 to remove Godfrey P. Schmidt 
as Monitor for the following reasons: 

1. While serving as monitor under the provisions of the Consent 
Order heretofore referred to, Godfrey P. Schmidt has continued to repre- 
sent employers in collective bargaining negotiations with the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America. Schmidt's representation of employers having contractual re- 
lationships with the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America presents such a direct and clear 
conflict of interest on his part as to disqualify him from further service 
as a monitor pursuant to the court order. 

2. In the representation of the plaintiffs in this case, Schmidt 
solicited and received large contributions from employers and employer 
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groups, some of whom were in contractual relationships with the Inter- 
national Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, and all of whom had interests directly adverse to 
the International Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America. The solicitation and receipt of these contribu- 
tions constituted a violation of 29 U.S.C. $186, the pertinent provision 
of the Taft-Hartley Act. Furthermore, receipt of these contributions 
created a relationship between Schmidt and the contributing employer 
groups inconsistent with and adverse to the performance of his duties as 
a monitor within the purview of the Consent Order. | 

3. On February 24, 1958, Schmidt through counsel presented for 
payment a claim for expenses allegedly incurred by him in the prosecu- 
tion of this action. Such claim was presented by him for payment by 
the defendant International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America and amounted to $61, 128.35. Defendant 
resisted payment and ultimately a hearing was held to determine the 
amount of recompensable expenses incurred by Schmidt. After hearing, 
this Court ordered defendant to pay Schmidt $5, 622.20. The disparity 
between the amount claimed and the amount awarded after hearing 
demonstrates an attitude of mind toward the treasury of the defendant 
union wholly incompatible with his obligations as a court appointed monitor. 

4. Since assuming his duties as monitor, Schmidt has presented 
expense accounts to the International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America for payment which have 
consistently included improper items. The expense accounts of Schmidt 
as the result of the inclusion of these improper items have been double 
those presented by the other monitors and reflect a continuing attitude 
on the part of Schmidt toward the treasury of the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of America 
wholly incompatible with his obligations as a court appointed monitor. 

5, Since assuming his duties as monitor, Schmidt has continued to 
act as an advocate and partisan spokesman for various groups within the 
International Union in a manner wholly inconsistent with his obligations 
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as a court appointed monitor. He has participated in the drafting of 
charges against officers of the Union, knowing that his duties as a monitor 
call for him to pass ultimately on the merits of the case by way of recom- 
mendation to the General Executive Board of the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of America. 
He has placed himself in the position of acting as prosecutor and judge. 
6. During the whole period of Schmidt's monitorship, despite the 
_ Fequests of the chairman, the court, and his own promises to the con- 
trary, he has independently and on his own caused publication of stories 
designed to embarrass the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America and frustrate it in 
complying with this order and further designed to stimulate dissension and 
disorder, thereby undermining the cooperation of the monitors and the 
officials of the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America. 

7. Since assuming his duties as a monitor, Schmidt independently 
and on his own and without the knowledge of the other monitors has made 
reports and turned over information to the Senate Select Committee on 
improper Activities in the Labor Management Field on matters directly 
within the jurisdiction of this Court, for the purpose of embarrassing 
and harrassing the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, creating dissension and dis- 
order and undermining the cooperation necessary for the successful ef- 
fectuation of the Consent Order. 

8. Since assuming his duties as a monitor, Schmidt has made 
public statements on the right-to-work laws and on peaceful picketing 
which are so adverse, inconsistent and incompatible with the position 
taken by all organized labor as to destroy the confidence of the members 
of the International Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America in his motivations. And for such other 
reasons as will appear to the court in oral hearing on this motion. De- 

- fendant requests an oral hearing and the opportunity to present testimony 


on this motion. _ /s/ Edward Bennett Williams 
/s/ Raymond W. Bergan 
Attorneys for Defendant 


[ Filed Oct. 22, 1958] 


AFFIDAVIT OF GODFREY P. SCHMIDT 
ANSWERING MOTION BY WILLIAMS AND 
BERGEN TO OUST HIM AS MONITOR 


* * * * 

1. The motion to which this affidavit is an answer is entitled a 
Motion of Defendant International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America". Actually, as the motion papers 
reveal, it is a motion by EDWARD BENNETT WILLIAMS and RAYMOND 
W. BERGEN. Only implausible assumption could identify the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America and these two lawyers. | 

2. These two lawyers and especially Mr. Williams, from my 
observations of the Senate Select Committee Hearings, have scarcely 
been representing the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America. They have been constantly repre- 
senting, and have been apologists for, James R. Hoffa and his Teamster 
friends (many of whom take the Fifth Amendment consistently). Repre- 
sentation of the interests of Mr. Hoffa and his friends is certainly not 
the same as representation of the International Organization or of its one 
and one-half million members, whose rights and interest have been 
flagrantly betrayed by Mr. Hoffa and those in concert with him. In their 
unsworn motion papers Mr. Edward Bennett Williams and Mr. Raymond 
W. Bergen do not allege specific acts, facts and arguments to support 
their defamatory and conclusory condemnation of my conduct. They rely 
wholly on vague, unspecified and irresponsible conclu sions unmistakeably 
part of a plan of systematic reprisals against me. of course, defendants 
would never admit a campaign of reprisals; nor would they fail to take 
steps to hide their vengeful intention and mask its execution, as they have 
already done, behind such devices as frivolous appeals, bogus charges, 
obstructing technicalities, pretenses at honor and stewardship and similar 
wiles. But events and conduct, and their only rational explanations and 
implications, have revealed defendants’ larger offensive, in which the mo- 


tion to remove me plays a useful part. 
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* * * * 


6. The unctuously pharisaic feature of this charge of conflict of 
interest is best appraised in the light of one of the earliest discussions 
and agreements of the Monitors at our first and, I believe, second 
meetings (February 4th and February 18th, 1958). Mr. L.D.N. Wells, 
Jr., the Union Monitor, then frankly stated that he and his firm repre- 
sented the Southern Conference of the Teamsters as well as "Dusty" 
Miller, one of the provisional vice-presidents. He said that he would 
prefer to resign from the Monitorship rather than give up that retainer. 
Jadge Cayton and I stated that such resignation was not necessary; that 
there was no conflict of interest in what he had disclosed; and that the 
only thing all of us had to guard against was an actual conflict based on 
facts and issues implying opposition or inconsistent diversity of interests 
rather than upon mere retainer. At that time I pointed out that I did 
represent and would continue to represent a few employers who had been 
my clients for years and who engaged from time to time, in collective 
bargaining with several (two) Teamster Locals in New York City. Since 
February and until the filing of the Williams-Bergen motion, no one 
ever protested against either Wells’ or my own representation as a 
"conflict of interest”. Williams and his clients, as well as the Union 
Monitor, knew I had, professionally, been attorney for employers; and 
that until this case and the Lacey case, I had rarely represented labor 
unions. In addition, Mr. Wells had last year represented both Smith and 
Boling and a number of Teamster officials against some of whom, 2 
majority of the Monitors has since taken adverse action. Mr. Wells 
made a full disclosure of these facts and asked Mr. O'Donoghue's and 
my opinion whether he should consider himself disqualified for conflict 
of interest. We thought not, in all of the circumstances. Mr. Wells, in 
addition, is frequently in conference with Hoffa and the other provisional 
officers and their attorneys. I say that not because I want to suggest 
conflict of interest on his part (I do not); but because his conduct comes 
closer to such conflict (without ever reaching it) than anything that can 
be or has been attributed tome. Why, then, am I charged and not Mr. 
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Wells? Because I and not Mr. Wells am the victim of reprisals from 
Hoffa and his entourage. 

* * * * 

(a) Neither Mr. Williams nor Mr. Hoffa has been sensitive 
to the distinct conflict of interest (on which United States Senators 
have commented adversely), implicit in the fact that Mr. Williams is 
General Counsel for the International Brotherhood of Teamsters and 
that, before the Senate Committee and before the Monitors, he con- 
stantly represents James R. Hoffa and his particular friends; rather than 
the International's membership. His own office associate, Edward 
Cheytitz, Esq., who has frequently participated in Mr. Williams’ at- 
torneyship before this Court and with the Monitors, has recently acted 
as Mr. Hoffa's personal representative to the Brussels International 
Fair and Exposition. At the same time, lam reliably informed and be- 
lieve, that he represents employers in contract with Teamster locals, 
namely: Continental Can, American Export, Grace Lines, and others. 

(b) Moreover, if Messrs. Hoffa, Williams and Bergen are 
solicitous about conflicts of interest, let them give attention to the 
numerous serious conflicts of interest which have been characteristic 
of Mr. Hoffa and some of his favorite Teamster leaders and attorneys 


who derive fat fees from membership dues. 
* * * * 


[ Filed Jan. 17, 1958] 


TRANSCRIPT OF PROCEEDINGS OF 
JANUARY 16, 1958 


MR. WILLIAMS: Your Honor, I had expected that Plaintiffs’ case 
would run through this week but this morning I talked to counsel and I 
would like to bring this to your Honor's attention: I would like to argue 
a motion to dismiss the case. The record now, your Honor, is almost 
four thousand pages long; we have had almost five weeks of testimony, 
and I would like, if the Court please, to complete the preparation of a 
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brief which I want to submit to your Honor on all questions of law as I 
see them, and to serve counsel on the other side with such a brief be- 
fore oral argument is held, and I would like to ask your Honor to ad- 
journ until Monday for that purpose. May I say to the Court this: We 
have not been idling outside of Court. I can report to your Honor that 
we have been meeting after Court looking toward stipulations that will 
shorten the ultimate defense, if a defense is necessary As a matter 
of fact, we met one night this week until the wee hours--not the wee 
hours of the morning, but it went into the morning, the next morning-- 
trying to effect an economy of time for the Court and we shall continue 
that over this weekend, and I think we can effect a saving in addition to 
also presenting to your Honor to follow if oral argument is then presented. 
MR. SCHMIDT: I say in that connection, your Honor, that the case 
is one of such importance and magnitude that I think it does deserve the 
time between now and Monday for preparation on both sides for the 
inevitable argument to dismiss on Plaintiffs’ prima facie case, and I, 
therefore, join in Mr. Williams’ request for an adjournment until Monday 
morning. [pp. 3712, 1. 1 through 3713, 1. 7]. 


[ Filed Jan. , 1958] 


TRANSCRIPT OF PROCEEDINGS OF JANUARY 23, 
1958 


PROCEEDINGS 
[See pp. 3721, 2 and 3; 3734, 5, 6 and 7; 3738 and 9] 


THE DEPUTY CLERK: The case of John Cunningham, et al, versus 
John English, et al. 

THE COURT: Mr. Williams. 

MR. WILLIAMS: Your Honor, as we advised you earlier counsel 
have been working pretty much without regard for the clock in an effort to 
bring about a disposition of this case beneficial to the rank and file mem- 
bership of the International brotherhood and beneficial to the public. We 
have been working over the past few days, and I think some of us have 
not had any sleep for maybe 36 hours, in an effort to bring what is a case 
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of great significance and great importance to many, many people and 
to the public to an equitable conclusion insofar as the membership and 


the public are concerned. 

I can say to your Honor, and I want to say for this record, that I 
am very proud to have been a part of discussions that were conducted 
on such a high level by counsel on the opposite side of this case. Their 
interest has been one of the public and the membership, and I think that 
I can say without fear of contradiction that at no time did these discussions 
deviate from that level on either side of the counsel table. ! 

We have arrived, your Honor, at what I believe is perhaps the first 
constructive formula for the problems that labor unions have found them- 
selves in, in the past decade, that has been advanced to a court or to any 
other tribunal for adoption. 

The past couple of years there has been a great deal in the way of 
indictment--and I use the term in the broad sense--of labor leaders and 
labor unions, but nothing has been done at a constructive level for the 
benefit of those men who work and who pay dues for the privilege and 
right of belonging to a union. : 

Your Honor, we have arrived at a formula which we have reduced 
to the form of a consent order, which we showed to your Honor this 
morning for your approval and which your Honor made suggestions upon 
which we have readily adopted, and I have presented this consent order 
with your Honor's suggestions to both the old executive board of the 
International Brotherhood of Teamsters and the new board as elected at 
the last convention. I have spent several hours since we adjourned here 
this morning with them discussing this with them, and I am very happy 
to report to your Honor that after a long discussion the newly elected 
executive board has agreed by a unanimous resolution to the disposition 
of this case which we are here to make this afternoon. 

Your Honor, in accordance with our plan as outlined this morning 
I would like to read into the record verbally the order which was agreed 
upon in chambers this morning, and which has since been adopted by 
resolution of the International Brotherhood of Teamsters Executive Board. 
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THE COURT: Yes, Mr. Williams, you may read it. 

MR. WILLIAMS: Thank you, sir. This is captioned "Consent 
Order” and it reads as follows: 

* = * * 

MR. SCHMIDT: If the Court please, may I say in the first place 
that I join in everything that Mr. Williams has stated to this court, and 
my colleagues will after me. 

I have gone over this consent order and the arrangements for 
settlement of this very important litigation with great attention to every 
detail, and I think that it is as fine a settlement of as difficult a problem 
as I have ever been confronted with in my life. It was born out of a 
desire on the part of counsel for both parties to work out a remedy for 
a difficult situation rather than to apply reprisal or retribution, and I 
think it provides a magnificent opportunity for the exercise of labor union 
statesmanship for the benefit of the million and a half members of this 
union, and indeed for the benefit of members of unions everywhere, to 
say nothing of the public. It represents the initiative of thirteen humble 
people, in a sense, and yet it will serve, I think, for the future as a 
pattern to be copied if ever difficulties like this are experienced, and I 
am wholly and heartily in accord with it, and my colleagues will state 
how much they are in accord with it too, but I would be deficient in 
courtesy and gratitude if I permitted this opportunity to go by without 
first of all thanking this Court for its courtesy and kindness and compe- 
tence in handling this very difficult matter, and also I would be deficient 
similarly if I failed to compliment and thank my adversaries. I have 
never worked with adversaries like this before, I can honestly say, in 
any case of this importance, where I always felt that this was a contro- 
versy between clients kept at a high level and at no moment of the time 
was it ever a controversy that was personal between counsel, and I 
finally must say publicly how much I am indebted to Tom Dodd and to his 
partner Joe Blumenfeld for the wonderful assistance and encouragement 
they have given to me during the long weeks and months of the preparation 
of this case and of the trial of it, and I also ought to thank the clerks and 
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the stenographers for their kind help. Thank you! 

THE COURT: Thank you, Mr. Schmidt. Mr. Dodd. 

MR. DODD: Your Honor, I shall not take very long except to say 
to the Court that I am pleased with the result and I am happy to have had 
some small part to play in the achievement of it. 

As Mr. Williams and Mr. Schmidt have expressed themselves, I 
would say that I have the same thoughts and would make the same ex- 
pression except it is not necessary to do so because it would only be re- 
petitive. 

I feel we have established a landmark here. I think in the future, 
and perhaps not too far away in the future, folks will look upon this case 
and the results of the settlement here as a great step forward in the 
difficult field of tribunalism. | 


Too, I want to thank the Court particularly for your patience and 
kindness and courtesy to all of us at all times. : 
Mr. Williams knows how I feel about it. I have taken the liberty 


in the course of the proceedings to compliment him more than once, and 
his associates as well. Iam grateful to your Honor. 

THE COURT: Thank you! Mr. Blumenfeld. 

MR. BLUMENFELD: Well, all the laudatory things have been 
said, your Honor, and deservedly so, but I can't help but remark that 
this case is an example of the power of the courts of this nation to deal 
with difficult problems affecting the public will in a way and with a re- 
sult that cannot be accomplished in the halls of other bodies with the same 
efficiency and competency as they were accomplished here. | * * ** 


* * * * 


REMARKS OF JUDGE F. DICKINSON LETTS | 
TO COUNSEL AT CONCLUSION OF CASE 
THE COURT: Well, gentlemen, let me first say that it has been 
an extreme pleasure to have counsel in this case. I do not remember of 
a single instance where there has been discord or anything except the 
greatest courtesy to the Court and to opposing counsel. That is very 
commendable and somewhat unusual. I compliment counsel for it. 
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This case has dealt with human rights, and when we undertook to 
underktand the prodlems which were presented by these proceedings we 
discovered that they all go back to the rights of the rank-and-file mem- 
bership, and that membership is numerous, some million and a half, 

I believe. We are dealing with the rights and the opportunity of many 
worthy men. 

I compliment counsel for their diligence and for the manner in 
which they have approached a settlement of these great issues. In the 

- opinion of the Court they have done a magnificent piece of work, and if 
the plan which we today adopt works out as we all believe it will, and 
within the spirit of this stipulation and this decree as the Court under- 
stands that spirit, it will be a great blessing to the members of this 
great labor organization. 

This morning we labored in my chambers for a time. I went over 
these provisions with great care and counsel. I had not but a few sug- 
gestions to make, and all which I believe were important were accepted 
by counsel and placed in the stipulated decree, and I think that we have 
reached a fair, a reasonable, and a just conclusion of the issues of this 
case. I shall, when the order is finally presented to me, sign it. 


* * * * 


[ Filed Feb. 2, 1959] 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


* * * * 

2. That, after twenty-two days of trial, a Consent Decree was 
signed on January 31, 1958, with the tacit understanding of the parties 
and the Court that, in entering the Consent Decree, the evidence submitted 
during the twenty-two days of trial tended to establish the claims of the 
Plaintiffs as set forth in the Complaint that the 1957 Miami Convention 
was “rigged” through corrupt practices for the purpose of controlling 
the action of the Convention by the incumbent officers and, thereby, de- 
priving the rank and file membership of the democratic process in the 
selection of delegates to said convention had not been selected or elected 
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by the rank and file membership according to the terms and provisions 


of Article Il, Section 5 of the 1952 Constitution. 

3. It was the tacit understanding of the parties and the Court in 
entering the Consent Order that the evidence adduced at the trial tended 
to establish that the officials of the International Union and of many of 
the locals were corrupt and a menace to the constitutional rights of the 
members. : 

* * * * | 

62. The Court finds that Provisional General President Hoffa, 
being a business associate of Vice President Brennan and having so 
testified before the Senate Select Committee that he was an associate of 
Mr. Brennan in managing this boxer and admitting under oath that he 
would pay back one-half of the money taken from the Welfare Fund to 
pay the salary of the boxer, Embrel Davidson, should and must dis- 
qualify himself from any participation "direct or indirect” in the filing 
and investigation of the charges against Vice President Brennan and in 
the conduct of the hearings concerning them, as is set forth in the Order 
of Recommendation of the Board of Monitors. The Court further finds 
that the Supplemental Order to Order of Recommendation No. 16, ordering 
General Secretary-Treasurer English or First Vice President Conlin to 
employ outside counsel, either to advise or assist in preparing the charges 
against Vice President Brennan, was reasonable and prudent in view of the 
fact that General President Hoffa was a business associate in this venture 
with Vice President Brennan and possibly may be gubject to charge in this 


case. * * * * 


[ Filed July 13, 1959] 


LETTER OF GODFREY P. SCHMIDT TO 
HONORABLE F. DICKINSON LETTS DATED 
JUNE 26, 1959 


5 = * * 

5. I retain my status as attorney for the Plaintiffs. In that ca- 
pacity, I shali do what is necessary to bring to trial the pending charges 
(with such additions as later evidence warrants) against Mr. Hoffa. I 
do not believe that as a Monitor I can properly devote to this purpose the 
time that it will require. 

6. It is my intention, too, as attorney for the Plaintiffs, to make a 
motion to punish defendants because of their contemptuous policy and 
practice of systematic and inexcusable retaliation against me in violation 
of Section 13 of the Consent Order. In my motion papers I shall develop 
this violation in all its sordid detail (including attempts, indirectly made, 
to bribe me and to obstruct justice). It seemed to me that such a motion 
to punish obstruction of justice would be more appropriately litigated 
by me as Plaintiff's counsel than as Monitor. [P. 2] 


{ Filed July 13, 1959] 


PETITION FOR EMPLOYMENT OF LAW FIRM 
BY BOARD OF MONITORS 


Comes now 'the Board of Monitors and petitions the Court for an 
Order authorizing and directing the Chairman of the Board, pursuant to 
Paragraph 12 of the Consent Order, filed in this Court on January 31, 
1958, to employ a law firm to represent the Board with respect to all 
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litigation in which the Board considers it necessary and proper to par- 


ticipate, and for grounds therefor states that: : 
1. In the past, because of intensive litigation, the Monitors have 
been unable to perform fully their duties as outlined ini the Consent 
Order. ! 

a. Since January 1, 1959, the Chairman of the Board 
of Monitors has spent approximately sixty per cent of the 
time he has devoted to Monitor matters participating in or 
preparing for litigation. | 

b. The Monitors' staff has in the past devoted a sub- 
stantial amount of its time to litigation which has severely 
restricted the time it has been able to spend assisting the 
Monitors in their duties under the Consent Order. 

c. Further, because of the size of the Monitors' staff 
and the amount of litigation involved, the Chairman of the 
Board of Monitors was required to utilize two of the lawyers 
in his own law firm to assist in Monitor Litigation, for which 
no compensation has been received. : 

d. The present staff, which has been employed to 
assist in the work of the Monitorship, as set forth in the 
above-mentioned Consent Order, is not of sufficient size to 
conduct the litigation which may reasonably be anticipated 
in this Court, in the United States Court of Appeals and the 
United States Supreme Court, not to mention the possible 


litigation in State Courts, which may also reasonably be 
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anticipated in view of the bad faith of the Defendants (See 
Findings of Fact and Conclusions of Law, Entered February 9, 
1959). In this regard, it should be noted that on July 10, 
1959, Defendant- Appellants filed with the United States Court 
of Appeals for the District of Columbia Circuit in Appeal 

No. 14,983 ( vy. Cunningham) a pleading entitled "Mo- 
tions by Appellants for Reconsideration and Stay or, in the 
Alternative, for Stay Pending Petition for Certiorari," 
wherein they clearly indicated their alternative intention to 
file a petition with the United States Supreme Court for a writ 
of certiorari concerning that appeal. 

2. Inasmuch as the Monitors are officers of the Court, they should 
detach themselves from 2 personal role in litigation in order to preserve 
their objective and impartial viewpoint. This is not to say, however, 
that the Monitors should not be in a position to participate effectively 


through counsei in any litigation in which they consider it necessary and 


proper to be represented. 

3. By authorizing the employment of a law firm to handle this 
substantial burden of litigation, the Monitors and their staff will be freed 
to perform their many duties, (See Appendix D, Opinion of United States 
Court of Appeais for the District of Colambia Circuit in Appeal No. 14, 983, 
dated June 10, 1959, English v. Cunningham). 

4. It is apparent that continuation of the present litigation, as well 
as the initiation of future litigation, can effectively frustrate the basic 
purposes of the Consent Order. The employment of outside counsel may 
well provide an effective deterrent in the future to the mass of litigation 
which has beset the Monitors in the past. 

5. Increasing the staff of the Monitors to assist in litigation would 
not be feasible since the size of the staff cannot practically vary with the 
amount of litigation and, even if this were possible, it would be impossible 
to obtain the necessary qualified personnel on short notice. 

6. It is the considered opinion of the Board of Monitors that the 
Litigation of the Board would be most effectively conducted by a competent 
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private law firm. 

7. Inorder to advise the Court of the litigation burden which has 
in the past been forced upon the Board and its staff, there is attached a 
summary of litigation affecting the Board of Monitors. : 
Martin F. O'Donoghue 
831 Tower Building 
Washington 5, D. C. 
Chairman, Board of Monitors 
EXHIBIT | 
SUMMARY OF LITIGATION AFFECTING BOARD OF MONITORS 


SUMMARY OF LITIGATION AF Fe SS 


(* Denotes litigation in which Monitors have participated) 
PLEADINGS COMMENTS 


Complaint filed in District Court Petitioned 1957 Convention be 

for District of Columbia--Sept. 19 enjoined and receivers appointed 

1957 (C.A. No. 2361-57). because of conspiracy to “rig” 
Convention. 


Motion of plaintiffs for 
temporary restraining order 
and preliminary injunction-- 
Sept. 20, 1957. 


Order granting preliminary Prohibited assumption of 

injunction against defendants-- office by newly elected 

Oct. 28, 1957 officers, continued 1952 
Constitution. 


Order of District Court of 
Oct. 28, 1957, modified by 
this Court--Nov. 4, 1957. 


Twenty-two days of trial-- 
Dec. 1957 to Jan., 1958. 


Consent Order--Jan. 31, 1958. 


Motion of Defendant for (Denied--Feb. 9, 1959.) 
Removal of Mr. Schmidt as : 
Monitor--Sept. 29, 1959. 


Remanded by C. A. D.C. 
June 10, 1959 (Appeal 
No. 14, 983). 
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*Petition of Monitors for Con- Hearings took place Nov. 7-13, 
struction, Reformation and/or 1958; Memo Op. of District 
Modification of the Consent Court, issued Dec. 12, 1958. 
Order and for Instructions 
and Orders of Compliance-- 
Sept. 17, 1958. 

*Order construing and 

modifying Consent Order-- 

Feb. 9, 1959. 
*Appellants’ Brief in Appeal Defendants’ appeal of order 
No. 14,983, filed April 3, 1959. construing and modifying 
Appellee's Brief, Consent Order. 


filed April 14, 1959. 
*Motion of Cunningham to (Denied--April 2, 1959.) 


15,033, and No. 14,983-- 
March 26, 1959. 


*Motion of Distinti, Coar and Raised question of applica- 

McKernan to Intervene in Appeal bility of Rule 23(c), Fed. R. 

No. 14,983 and Brief filed-- Civ. F. Also that order con- 

April 3, 1959. struing and modifying Consent 
Order be reversed. 


*Motion denied from 
Bench April 15, 1959. 


*Opinion of C. A. D.C. in Appeal 
No. 14,983 entered--June 10, 1959. 


*Proposed Partial Judgment 
submitted--June 20, 1959. 


*Judgment issued--July 9, 1959. 


* Motion for Reconsideration and 
Stay or, in the Alternative, for 


Stay Pending Petition for 

Certiorari--July 10, 1959. 
*Petition of John Cunningham for Raised question, inter alia, 
removal and accounting of of the status of contributions 


Mr. Schmidt as Monitor--April, 1958. to Rank and File Committee. 


*Order dismissing petition-- 
June 1, 1958. 


2 ES SS 


H 
| 
| 
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*Petition of Cunningham for leave 
to file petition for writ of 
mandamus or prohibition filed 

in this Court Jan. 6, 1959, 

(No. 14, 889). 


*Petition of Local 

701 and 617 et al. for 
leave to intervene in 

No. 14, 889--Jan. 27, 1959 


*Motion of Defendant John 
Cunningham to vacate Consent 
Order or to vacate Order con- 
struing and modifying Consent 
Order or to stay Order of Court 
pending appeal--Feb. 11, 1959. 


*Order denying motion-- 
March 5, 1959. 


*Appellant Cunningham's Brief 


in Appeal No. 15,033 filed 
April 3, 1959. C.A.D.C. 


*Affirmed--June 10, 1959. 


Attacked validity of Consent 
Order and the modification 
thereof. Also raised question 
of applicability of Rule 23(c), 
Fed. R. Civ. P. 


(Denied--Feb. 5, 1959.) 


Urged lack of jurisdiction 

of Court to enter Consent 
Order and lack of authority 
to construe or modify Order. 


be reversed. Raised question 
of applicability of Rule 23(c), 
Fed. R. Civ. P. 


*yotion by Distinti, Coar and McKernan Contested jurisdiction of 


to intervene in C. A. No. 2361-57, ac- 


Court and raised question of 


companied by motion to vacate Consent applicability of Rule 23(c), 
Order or to vacate Order of Modification Fed. R. Civ. P. 


and Construction thereo --March 9, 
1959. 


*Order denying motion-- 
April 24, 1959. 


*Notice of Appeal--May 23, 
1959. 


Do ee ee 


Petition of San Soucie for 

leave to file petition for 

writ of Prohibition re. Judge Letts' 
wer to m Consent Order-- 


po 
April 10, 1959 (No. 15, 076), C. A.D. C. 
Designation of Record to Supreme 


Petition for leave denied-- 
April 20, 1959. . 


ourt for Pet. for Cert. --June 26, 1959. 


_ ae ee 
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In addition to the litigation conducted in the District of Columbia 
the following cases also concerned the Board of Monitors: Higham v. 
Gaw, (Civil Action No. 34889, E.D. Ohio 1958), rev'd. (Appeal 13, 786, 
6th Cir. 1959), cert. denied, U.S. Supreme Court 1959; Smith and Bol- 
ing v. IBT, No. 34,875, Chancery Court, Hamilton County, Tenn. 1958; 
Grace et al. v. IBT, No. 3949, Common Pleas, Philadelphia, Penn., 
1959; Cunningham v. Schmidt, Supreme Court, Queens County, N.Y., 
1959. 


[Filed July 15, 1959] 


MEMORANDUM OF DEFENDANTS IN RESPONSE 
TO MONITOR SCHMIDT'S MOTION FOR ORDER 
OF COMPENSATION. 


* * * * 


Mr. Schmidt's dual capacity, that of Monitor nominated by the 
plaintiffs and as plaintiffs’ counsel, leads not only to a possibility of 
overlapping functions but to an equal possibility that duties performed 
as plaintiffs’ counsel may, inadvertently, be charged as time devoted to 
Monitor functions. Indeed, Mr. Schmidt and defendants may well differ 
on where the line should be drawn. Compliance with Rule 16 of the Rules 
of this Court would have obviated this difficulty. The Rule provides, in 
pertinent part: 

"{a) MOTION: STATEMENT OF SERVICE, ETC. Allowance 

by the Court of compensation to an attorney, fiduciary or 

guardian ad litem shall be made only on written motion sup- 

ported by a statement detailing with particularity the nature 

and extent of services rendered, the time devoted thereto, 

the amount claimed therefor, and any prior allowance for 

services to the claimant or others." [pp. 2-3] 


[ Filed July 18, 1959] 


MEMORANDUM OF DEFENDANTS IN OPPOSITION TO BOARD 
OF MONITORS PETITION FOR EMPLOYMENT OF LAW FIRM 


The petition filed by the Board of Monitors seeking authorization to 
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retain a private law film to represent the Board of Monitors appears to 
flow from an apprehension of what might occur in the future, and in that 
respect is. premature, and from a misconception of the true role of the 


Board of Monitors, and in that sense is unwarranted. Defendants oppose 
the employment of a law firm by the Board of Monitors at least until 
such time as a real need therefor can be demonstrated. 

The Monitors’ Petition appears to be grounded, in the main, on the 
argument that, since the Board has been involved in "tintensive litiga- 
tion" during the past eight months, "the Monitors have been unable to 
perform fully their [assigned] duties."' The fallacy of this reasoning 
is twofold. The "intensive litigation” of which the Monitors speak arose, 
basically, from two vastly different, but new reconciled, concepts of the 
meaning of the Consent Order entered herein on January 31, 1958. The 
defendants, and their counsel, were of the opinion that that Order gave 
to the Board of Monitors only advisory power and only in certain limited 
areas. Consequently, when the Monitors invaded an area which the de- 
fendants deemed reserved or when the Board attempted to arrogate power 
the defendants thought not given, a clash arose. This very basic dispute, 
one which has admittedly consumed a great deal of time in the past, was, 
for the most part, resolved by the opinion of the Court of Appeals on 
June 10, 1959, and the judgment entered thereon on July 9, 1959. The 
Monitors, thus, cannot properly equate time consumed in uigation in the in the 
past. with the need for counsel in the future. 

The second fallacy of the Monitors' reasoning, one which is even 
more basic, completely misconstrues the role of the Board of Monitors. 
The Monitors are not properly parties to this, or any other action. See 
English, et al. v. Cunningham, etal., slip opinion, pg. 5,) ftnt. 9. The 
proper parties-litigant are the plaintiffs and the defendants. Both are 
represented by counsel. It is now apparent that the Monitors will attempt 
to secure the objectives initially sought by the plaintiffs, i.e., the re- 
moval of certain of the defendants from office. The plaintiffs compromised, 
or at least delayed, any such planned action along this line by their agree- 
ment to the Consent Order. If the plaintiffs now wish to renew such a 
course of action, based upon events since January 31, 1958, they may do 
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so after proper notice and hearing. But this Court should not allow the 
Monitors, at defendants' expense, to "carry the ball" for the plaintiffs. 

The Exhibit attached to the Monitors’ Petition is, to a certain 
extent, misleading. Although it does relate two and one-half pages of 
"litigation," virtually all of the entries deal with Motions and briefs 
filed in one case. This is yet another ground upon which defendants 
oppose the petition herein. There is only one case--to be sure, it isa 
complicated one. One case, no matter how complicated, should not be 
an excessive case lead for the Board of Monitors and their staff, par- 
ticularly when due consideration is given to the fact that the Monitors 
were not parties to many of the proceedings. 

Pursuant to paragraph 12 of the Consent Order, the defendants are 
required to provide for the Monitors "such clerical and technical help 
as is reasonably required and necessary." Under the Mandate of this 
paragraph and that of paragraph 14 relating to Monitor fees, the defend- 
ants have to date expended more than $225, 000.00 for the support of the 
Monitors. There is no way to even speculate how these already mounting 
costs will be increased if the Board is authorized to retain counsel for 
neither the defendants nor the Court have been favored with any analysis 
of the potential cost. This should certainly be considered. In fact, the 
Petition in question was filed without any but the most perfunctory dis- 
cussion between the defendants and the Monitors notwithstanding the 
implicit mandate of the Court of Appeals that there should be full dis- 
cussion on all important issues. But, over and above these objections, 
it is virtually impossible to fit the employment of counsel within the pur- 
view of paragraph 12. The employment of Price Waterhouse & Co. to 
afford “competent professional advice" in the field of "proper accounting 
and financial methods, procedures and controls" (see Initial Report of 
the Board of Monitors, pg. 6) rests on a wholly different foundation and 
is in no way analogous. None of the Monitors are accountants nor are 
plaintiffs’ or defendants’ counsel. Such a situation clearly does not 
obtain with regard to a law firm and cannot be regarded as a precedent 
for the action proposed. 
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For the reasons stated herein and for such other reasons as may 
be advanced at the hearing on this motion, defendants respectfully submit 
that the motion herein should be denied. : 

Edward Bennett Williams 
Raymond W. Bergen 
Counsel for Defendants 
1000 Mill Building 
Washington 6, D. C. 
* * * ! 


[ Filed July 29, 1959] 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF MOTION TO SUSPEND ORDER: 
PENDING APPEAL 


__ EE 
* * * * 

It is undisputed that litigation consumed a large portion of everyone's 
time in the past. But there has been no showing, either in the pleadings 
or in the oral presentation to this Court, protracted litigation will con- 
tinue in the future. Moreover, the litigation in the past could, in major 
part, and perhaps should, have been conducted without such a great ex- 
penditure of time on the Monitors' part. All parties are represented by 
counsel and it is the parties who more properly should carry the burden of 
litigation. The Monitors are not parties to this case. ** If, in the 
fature, the Monitors desire to file an amicus statement or are asked by 
the Court to submit their views they should do so--but they ought not now 
be permitted to arm themselves with counsel and prepare to do battle on 
a national scale with the defendants (whom they were created to advise) 


or others who may, in some way, arouse their ire. 
* * * * 


It cannot be said that the phrase “clerical and technical assistance" 
clearly includes a law firm, especially since all the Monitors are com- 
petent lawyers, their staff is composed of lawyers, all adversary parties 
are represented by lawyers and, in addition, when properly viewed, the 
Monitors are not parties to the litigation. There was no showing, nor was 


one offered, that the employment of a law firm was contemplated by the 


parties prior to the Consent Order. 
= * * * 


3. if the Order is Suspended There Can Be No Prejudice to Plaintiffs 
or to the Board of Monitors. 

The plaintiffs are ably represented by counsel well equipped to see 
to it that all rights which they might have are protected. No prejudice 
could possibly flow to them if a third entity, one not a party to the suit, 
is deprived of counsel pending appellate review. Nor can the Monitors 
be harmed. They also, being lawyers themselves and having a compe- 
tent staff of attorneys, can manage any current litigation in which they 
are properly entitled to be heard. In the future, if litigation arises in 
which they, and the Court, deem it necessary to participate, then they 
may again petition the Court for authority to retain a law firm. Until 
such time their application is premature and the order of the District 


Court without foundation. 
* 


[ Filed Aug. 12, 1959] 


DEFENDANTS’ SUPPLEMENTAL MEMORANDUM 
IN OPPOSITION TO MONITOR SCHMIDT'S MO- 
TION FOR ORDER OF COMPENSATION 


* * * * 


Even for the months prior to December, months on which the en- 
tries are somewhat more complete, Mr. Schmidt’s own journal entries 
indicate time charged as a Monitor which, in defendants’ view is not 
properly so chargeable. 

For example, Mr. Schmidt held periodic meetings with the 
original plaintiffs in this cause to make reports to them regarding the 
functioning of the monitorship. Deposition, pages 19-20, 40, 58, 68. 
Defendants should not be required to reimburse Mr. Schmidt for time 
spent at meetings with his own clients. 

Mr. Schmidt also has charged a large number of hours in preparation 
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for and attendance at the court hearing last fall. papeetiion; pages 
30-56. Certainly, as a Monitor, it was wholly proper to charge time in 
actual attendance, but, because of Mr. Schmidt's dual capacity, much of 
the time in preparation must be more properly charged as work done for 
the plaintiffs. See Deposition, pages 33-34. This is made even more 
clear by the following colloquy which took place during the hearing as 

. Schmidt arose to cross-examine a witness: 


"Mr. Schmidt: I have a few questions, your Honor. 

"Mr. Williams: Is this witness being cross-examined 
by Mr. Schmidt in connection with the Monitors’ petition, your 
Honor? I would like to ask that because-- | 

"Mr. Schmidt: No, I represent the plaintiffs and in my 
role as plaintiffs’ attorney I cross-examine Mr. Bergen. Mr. 
O'Donoghue speaks for the monitorship of which I am also a 
member." Transcript of hearing, November 10, 1958; page 
524. 


[ Filed Aug. 13, 1959] 


TRANSCRIPT OF PROCEEDINGS OF JULY 21, 1959 


MR. BERGAN: *** The reason that the defendant sought to take 
Mr. Schmidt's deposition was because of the disparity in the quantum of 
the fees sought by Mr. Schmidt for the six-month period in question, as 
opposed to the quantum of the fee which has already been paid voluntarily 
to the other two monitors. Because of the disparity in the number of 
hours which Mr. Schmidt stated that he devoted to the affairs of the 
Monitorship, because of the function of Mr. Schmidt both as a Monitor 
to them--monitor and counsel for the plaintiffs, defendants are of the 
opinion that they had the right to inquire of Mr. Schmidt concerning the 
number of hours which he has claimed to have spent on the affairs of the 
monitorship. For that reason, I would ask the court to defer hearing 
until after his deposition could be taken. [pp. 4-5] 

* * * * 

THE COURT: I think you can settle it, gentlemen. The next matter 
for consideration is the matter of employment of a law firm. 

MR. O'DONOGHUE: May it please the Court, before I address 
myself to the petition for the employment of a law firm by the Board of 
Monitors, as I came into the court room I was handed a paper captioned, 
"“Qpposition of Plaintiff John Cunningham to Petition for the Employment 
of 2 Law Firm by the Board of Monitors.” 

It is filed in this case ostensibly, and I am moving that it be stricken 
from the record, if it has been filed, because this is a class action, and 
Cunningham was one of the original plaintiffs, and as the case law on 
the subject holds that one particular party, who is a member of the class, 
cannot break away from the class and take an adverse or opposition in- 
terest. 

Now this is a devisive tactic by Mr. Cunningham which has been 
carried on for sometime through this litigation. 

At the last hearing, here in December, when the petition for the 
allowance of mandamus of prohibition was filed, a like type of pleading 
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was filed by Mr. Cunningham as a separate member of the class, and the 
Court granted such a motion. 3 

I move that this paper be stricken from the record, your Honor. 

THE COURT: There are two papers. There is also one, a motion 
to vacate the order of the Court confirming the appointment. 

MR. O'DONOGHUE: I am only addressing myself, may the Court 
please, - that is something else, a separate motion which has been filed, 
which all the parties, the plaintiffs and perhaps the Board of Monitors, 
too, may have the time to answer. 

I am only addressing myself to this particular oppo ition, by Cun- 
ningham himself as a member of the class, coming into this particular 
proceeding here. ! 

THE COURT: Yes. 


MR. DICKEY: May I be heard on this matter, may it please the 
Court? 
THE COURT: I think not. You have not been permitted to inter- 


vene. 

. MR. DICKEY: This is on behalf of Mr. Cunningham who isa 
named plaintiff in this case, your Honor. I am not talking about the 
motion to intervene, Sir. ) 

MR. SCHMIDT: May I say on behalf of the plaintiffs that I join 
Mr. o' Donoghue's motion? 

THE COURT: Yes. The motion to strike the paper designated 
"Qpposition of Intervenors to Petition of Board of Monitors for Authority 
to Employ Lawyers", is stricken. : 

MR. O'DONOGHUE: May it please the Court, I think you read the 
wrong caption. That is another paper, the one you read. This is the 
one that should be stricken (indicating). They have two which are named 
pretty much the same. 

The one that should be stricken is "Opposition of Plaintiff John 
Cunningham to Petition for Employment of Law Firm by Board of Monitors." 

THE COURT: Well, I don't seem to have it. There are two of them 


named practically the same. 
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Let the Court's announcement be vacated and let the record show 
that the motion to strike the paper designated "Opposition of Plaintiff 
John Cunningham to Petition for Employment of Law Firm by Board of 
Monitors" be stricken. The paper is stricken. The motion is granted. 

MR. DICKEY: Has your Honor also ruled on the other motion at 
this time? 

MR. O'DONOGHUE: If I may just answer, may the Court please. 

THE COURT: There is nothing before the Court at this time. 

[pp. 9-12. ] 
= * * * 

MR. O'DONOGHUE: * * * They raised the question that the Board 
of Monitors are not parties; ergo, they do not need counsel. I think 
that is non sequitur and it doesn't follow. The question is not whether or 
not we are parties to the litigation in that sense of having counsel, but 
whether or not the Board of Monitors, as officers of the court, functioning 
as a board, should not have counsel to advise them. [p. 15] * * * 

I find that $355, 000 has been expended by the International Brother- 
hood of Teamsters in attorneys’ fees from January 1, 1958 up to June of 
1959. They themselves, just paying attorneys’ fees far exceed the ap- 
proximate amount of $225,000 that has been paid to the Board of Monitors. 

Now if it were a question of expense I think they have paid more in 
attorneys’ fees than the whole functioning of the Board of Monitors. 

Now I submit, may it please the Court, that we need this law firm; 
we need it immediately, to enter into the work of carrying out the de- 
cree of the court. [p. 16] * * * 

That is the law firm that we would like to employ, and I submit, 
may it please the Court-- 

THE COURT: What is the style of the firm? 

MR. O'DONOGHUE: Kirkland, Ellis, Hodson, Chaffetz and Masters. 
They have 14 lawyers here in their Washington office; 72 in their Chicago 
office; and they have 22 in an associate New York office. We need a law 
firm of this type, and with this manpower, to assist us to carry out the 
decrees of this court. 
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THE COURT: Do they require a retainer? 

MR. O'DONOGHUE: No, they do not, Your Honor. They are 
willing to work on an hourly basis for the work performed. We could 
put them to work immediately, this afternoon. [p- 17] 

* * * * 

Mme, SCHMIDT: 1 just wanted to speak on behait of the plaintitis. 

THE COURT: Yes. Let me hear from Mr. Schmidt. 

MR. SCHMIDT: On behalf of the plaintiffs who commenced this 
action, and who have remained loyal to its purposes, I want to say that 
we whole-heartedly support the application made on behalf of the majority 
of the monitors, by Mr. O'Donoghue as spokesman. | 

I think that we need this kind of firm to save time. We need this 
kind of firm to cope with the complexity of the problems that we are con- 
fronted with here, because this monitorship is a new departure in 
jurisprudence. Therefore, it requires, as we Saw when we addressed 


ourselves to briefs, to justify your Honor's very able opinion, we saw 


that it required intensive research into the law. 

We need it also to prevent what I contend is obvious from the record, 
a pattern of litigous obstruction followed by the defendants ‘and their 
lackeys in various parts of the country. I say for those reasons alone 
we need it. ; 

I don't think that your Honor should pay much attention to the de- 
fense or to the opposition based on an alleged exhorbitant expense. 

I submit that the Monitors and their modest staff, and the plaintiffs, 
who had retained me with a very modest staff, are actually fighting at 
times 20 to 50 lawyers. Money has literally been shovelled out of the 
various treasuries of the International to pay legal expenses. These 
people who suddenly become economy-minded here are the very people 
who approved before the McClellan Committee the payment of $625, 000 
to hire criminal attorneys and similar attorneys to defend favored union 
leaders in the Teamster movement who had been charged with extortion 
and similar crimes. : 

These same people approved payment of $1438, 000 to gentry of this 
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sort after they had been convicted in court and were serving terms in 
jail. 

I think that if your Honor will look at the balance sheets or the 
financial statements of the International you will see, for example, that 
in the year 1957 alone this International spent $555, 000-plus, for the 
retaining of lawyers and public relations firms whose need was felt 
largely because of the McClellan Committee revelations and because 
of this action. 

I say to your Honor that we do need at times numerous attorneys 
to mount the defense that we deserve to have mounted. 

I see in the papers here that they argue that this is premature; 
that we are assuming that there will be a lot of litigation. Well, your 
Honor, I do assume it. I don't think it is premature on the basis of the 
past but if there were no other need for it than what has been developed 
just today, namely, that they are going to the Supreme Court of the 
United States and that they have a perjurious lackey like John Cunning- 
ham coming in here and serving us with papers in sheaves, as it were. 
This same man who has been bothering me in New York with fake lLiti- 
gation, this is the reason why we need it, to stop this policy of litigous 
obstruction that is most apparent from the record in this case. 

Finally, I think that it is not true to suggest that the argumentation 
set forth on pages 2 and 3 of the motion in opposition, by Mr. Williams 
and Mr. Bergan, he suggests there at the bottom of that page that the 
argumentation made on behalf of the Monitors is afflicted with two fal- 
lacies. Rather, it is at the top of page 2 and the middle part of page 2. 

He refers especially to the second fallacy of the Monitors’ reasoning, 
one of which is even more basic. The monitors, he argues, are not 
properly parties to this or any other action. It is now apparent that the 
Monitors will attempt to secure the objectives initially sought by the 
plaintiffs. Well, sir, it seems to me perfectly obvious that the complaint 
that we filed on September 19, 1957 did involve certain wholesome ob- 
jectives for the renovation of this union and for its re-democritization. 
I submit that insofar as the Monitors, pursuant to the agreements com- 
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plicit and explicit in the agreement orders, have taken up the cause of 
the plaintiffs, there is no impropriety about that. I think that only in 
this way can we accomplish a speedy termination of the monitorship, 
which all of us desire, for the purpose of restoring this union to the rank 
and file who have been abused by the petty tyrants and dictators who have 


been giving them the Hell for many years. ([Ppp- 18-21] 


* * * * 
\ 


MR. PREVIANT: Yes, your Honor. | 

First, your Honor, I would like to make it perfectly clear on be- 
half of the defendants, that our opposition here stems not because of 
any fear that additional lawyers in this case or additional help to the 
Monitors may be highly prejudicial to the defendants other than the ad- 
ditional cost. It stems solely from our concept of the decree and the 
functions and the operations of the Monitors under the decree. 


This court has said, and so has the Court of Appeals, ‘that the 
entire course of this litigation is at this point governed solely and en- 


tirely by the agreement of the parties as approved and applied by this 


court. 

Recognizing here that the petition here relates to the decree and 
refers to a specific paragraph of the decree as justifying the request that 
is here made. Itis paragraph 12 which, as the Court will recall, was 
an undertaking on the part of the General Executive Board of the defendant 
union to make available to the Board of Monitors such clerical and tech- 
nical help as is reasonably required and necessary. 

It seems to us that at the outset the Court is confronted with the 
problem of determining whether the parties had in contemplation at that 
time the necessity for the hiring of professional help such as an inde- 
pendent law firm to assist the Monitors in the work which they assumed 
under this decree. | 

We think clearly in the context of the decree and in the specific 
language, there was no such intention, there was no such desire. 

The plaintiffs were represented by counsel, able counsel. The 


defendants were represented by able counsel. They had worked out with 
| 
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the cooperation of the Court a method, they thought, for settling what 
might very well have been burdensome and lengthy litigation. 

In the settlement it was decided there would be a Board of Monitors 
that would advise, consult, recommend to the parties to the litigation 
with respect to certain steps to be taken, as specified again in the decree. 
It was understood that to do that they would have to have a clerical staff. 
They may have to have attorneys to help them work out the by-laws, and 
so they hired attorneys and there was no opposition to it. They hired 
them as staff technical help, not as independent counsel to advise the 
Monitors so that the Monitors might in turn advise the defendants, but 
as a technical staff. 

The reason given at the time, Mr. O'Donoghue--if I am wrong 
correct me, because perhaps I am not as familiar with this as I should be, 
but it is my recollection that the reason given at the time for the hiring 
of a staff of young lawyers was because the one obligation imposed upon 
the Monitors was to draft a set of by-laws, and it was determined that 
in order to do that there should be attorneys on the staff. This was the 
genesis of a legal staff for the Board of Monitors. This was the only 
thing that was in contemplation at the time this decree was signed. 

To say that the General Executive Board would make available 
clerical and technical help is not the same as saying that the Monitors 
may employ attorneys to represent them in their dealings with either the 
plaintiffs or the defendants. 

The only instance in which any professional staff was hired, was 
technical staff, plus, and this was hired with the consent and approval of 
the Board. As the Court of Appeals pointed out, this professional and 
technical help was not hired under the provisions of paragraph 12, 
which the Chairman of the Board relies upon, but was hired under the 
provisions of Paragraph 5 which relates to the obligation to make an 
examination of the auditing procedures of the accounting and financial 
methods, and so thereby agreement between the parties to do a techni- 
cal accounting and auditing job, we consented to the hiring. 

So we say that on the face of this decree the very job which the 


113 


Monitors were required to do is a job which they cannot defer. They 
cannot give to someone else. Their job is to advise, consult, to recom- 
mend. Not to advise, consult and recommend with some outside counsel 
and then pass on to us the benefit of that outside counsel's advise. 

They are officers of the court and must depend upon their own judg- 
ment. They have no function actually insofar as litigation is concerned 
other than if the Court might call upon them for their views as friends 
of the Court, if they themselves may decide to volunteer to the Court 
their views, if they themselves may bring to the Court some question 
which cannot be resolved by consultation between the plaintiffs and the 
defendants, then it is their job to come to this Court. 

Certainly there is nothing in this decree which would in any way 
suggest that the parties contemplated or that the Court believes that at 
some time or other it would be necessary for the Monitors to take active 
part in litigation between the plaintiffs and the defendants to the extent 
they would employ outside counsel to assist and advise them on that. 

The point has been made here that the Monitors are not party to 
the litigation. The Court of Appeals made it perfectly clear that they 
were not parties; that they appeared before the Court of Appeals merely 
as friends of the Court-- 3 

THE COURT: They are officers of the Court, not friends of the 
Court. | 

MR. PREVIANT: Well, I think they appear here as officers of the 
Court. I believe that the Court there did refer to them, they accepted 
their brief as a friend of the Court. It is true they are officers of the 
court, your Honor. 

But according to the Court of Appeals, according to this Court, 
it is a continuing Litigation. Our position that this was a final settlement 
and a final compromise has not been adopted by this Court or by the Court 
of Appeals. This is a continuing litigation. It isa litigation between the 
plaintiffs and the defendants. The Monitors representing the Court, who 
are created solely by agreement of the plaintiffs and defendants by ap- 


proval of the Court, are not in an adverse position here, they are not 


party litigants. 


The litigation which was instituted today, litigation which was 
instituted in the past, does not involve the Monitors directly. They might 
feel strongly about it, they may have a position in the matter, they may 
feel they are under some obligation to present that to your Honor or to 
an appellate court, but they are not parties to that litigation. They are 
not in such posture that they must hire counsel to represent them or to 


present their views. 


They are lawyers; they are Monitors; they are officers of the 


Court. 

I think that actually during the course of all the argument here this 
morning, statements were made both by the Chairman of the Board and 
by the attorney for the plaintiffs, which are very disturbing, should be 
disturbing to this Court. They are disturbing to us, because it appears 
now that both the plaintiff and at least the Chairman of the Board of 
Monitors envisage their role as carrying on the Litigation but with a 
referee, rather than before the Court. But this is what we thought we 
compromised when we signed the decree, your Honor. We thought that 
part of the litigation was over; that we were now embarked in a project 
to get a convention and an election. This is what we thought. 

But now we have the Chairman of the Board saying this morning 
that he intends to petition for compliance. Compliance again, going 
back to the idea that the Monitors demand and we must comply? 

But beyond that, that he intends to petition for removal. This was 
the litigation that was settled, your Honor. All of these charges were 
levied against these officers, against this International union. We were 
litigating these things and then they were settled and compromised, and 
these officers permitted to take office. Certainly not with the idea 
provisionally-- 

THE COURT: Provisional officers? 

MR. PREVIANT: That is right, meaning until such time as a 
convention, provisional in terms of space andtime. But certainly not 
with the idea that that litigation would be stopped, and now we are going 
to have a Board of Monitors to do that which the plaintiffs at that 
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particular point, and that is to again investigate into the character of these 
men whom it was stipulated shall take office, to again litigate all those 
problems. 
That is not within the decree. The Court of Appeals, I think, 
clearly stated this was not in the decree, and clearly stated, that the 
Monitors acknowledge at that point that their position is advisory, recom- 
mendatory, consultative. It is not to carry on litigation in the name of 
the Monitors which the plaintiffs abandoned when they signed the decree. 
Actually on the basis of these statements, your Honor, I would be 
very much concerned that the payment of attorneys’ fees to the firm that 
has been mentioned here, might be within the very, very same position 
as the payment of Mr. Schmidt's fees and Senator Dodd's fees; that they 
could not be paid without the approval of the class, because if, as Mr. 
Schmidt indicates and as the Chairman of the Board indicates, that these 
attorneys are going to do that which the plaintiffs stopped doing, then 
this is merely doing by indirection what they are not permitted to do by 
direction, and it seems to me that the very statements made this morning, 
your Honor, are such that this Court certainly is alerted--and we are 
alerted--that this may be only a means of providing attorneys’ fees in- 
directly to the plaintiffs, providing attorneys’ services indirectly to the 
plaintiffs when the Court of Appeals says on those matters you have got 
to go to the membership of this union, to the entire class, before you 
are going to disburse any funds for those fees. 


I don't want to get into any argument about money. ' But it seems to 


me it sheds no light and is of no help to say that a large union which has 
spent substantial amounts of money in defending itself should be subjected 
to additional amounts of money merely because it has shown that it has 
the money to spend. 

This certainly is no argument to make here. No funds of that or- 
ganization should be spent except as may reasonably be necessary. 

There is no charge here at this point that the funds which have 
been expended by that organization have been expended unreasonably. 
I think that for purposes of this argument we must assume they were 


spent properly. Certainly the fact that they were spent, and I don't know 
what the figures involve, whether $300, 000 involves perchance some of 
their expenses, Or 2 half million dollars, I don't know. But we have 
already obligated ourselves here to over a quarter of a million dollars 
in the proceedings in this Court. 

I understand that the expenses of the staff at this time--the legal 
staff--approaches $50, 000 a year. The present staff of the Board of 
Monitors. I think these were the expenses of the Board of Monitors, and 
would approach close to a hundred thousand dollars a year. They are 
ali lawyers. It seems to me that as officers of the Court if they have 
some important message that they feel this Court should have in connec- 
tion with pending litigation they are all perfectly competent and come up 
here and to deliver that message to the Court without the assistance of 
any national law firm as is suggested. 

I don't want to be repetitious. I think the point that has been made 
here, that the litigation in which they were already involved, was liti- 
gation in which they took an interest and which they decided to volunteer; 
but not that they were parties to or that they were in any way involved 
in the sense that it was incumbent upon them to make a defense. None of 
the litigation which they list is that kind of litigation, whether it is litigation 
before this Court or litigation which took place in other states. 

1 think, your Honor, that officers of the Court should not be sug- 
gesting here that the right to hire a lawyer is going to create a new bogey- 
man which is going to make people who think they have a litigable right, 
who think they have a right to go to Court to present their grievance, 
will be deterred from doing 50, your Honor, because now they have got 
this big law firm who will stand in the way and who will prove to the Court 
that their claim is without merit. 

Maybe the claim is without merit. That is for this Court to decide, 
or any other court before which it may be presented. But there is no 
question here that any one of 1, 600, 000 members does not have a right 


to go to any court in this land and present to that court, for as long as 
that court will listen, some grievance, real or fancied, either against 
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the International union or against anybody who is assiting in the administra- 

tion of the affairs of the International union, or because they think per- 

chance a decree of this Court may not be properly interpreted or applied. 
Certainly any suggestion here that litigation here by members of 

this union or by local units is without merit, and therefore we must have 

this bogeyman, national law firm, which can handle the cases immediately 


all over the country, we are going to stop the frivolous litigation. That 
has never been the function of the Court of hiring lawyers, and I don't 
believe it is the function of the Monitors to hire lawyers. 

Now the Monitors say in their petition that they should detach them- 


selves from a personal role in litigation in order to preserve their ob- 
jective and impartial viewpoint. We agree with that. we don't think that 
there is any objective and impartial viewpoint when they come in here 
and they assume they are going to be fighting petitions for appointment; 
they assume their orders won't be obeyed in the future; they assume that 
they are going to the petition of removal of officers before there is even 
so much as a hearing. This is not the objective and impartial viewpoint 
of which they speak in their petition, your Honor. This would appear to 
make them adversary parties here, and this is precisely what they are 
not, and we are sure that this Court did not intend that they be in that 
posture. Certainly to hire and direct lawyers to participate in litigation 
to which they are not parties, does not demonstrate in our opinion an 
impartial and objective viewpoint. It certainly points to a partisan who 
says, "Those two people are scrapping, they have some misunderstand- 
ing, we will hire a lawyer and get in there and either favor the plaintiffs 
or defendants, but we are not going to sit by and be impartial and objec- 
tive. We will throw our weight whichever way we think it should go, but 
we will get in there and see." 

Now certainly any litigation which arises, plaintiffs and defendants 
will be represented by their counsel. Either the plaintiffs or the defend- 
ants will be fostering a point of view with which the Monitors agree. If 
there is a middle course, then I think the Monitors would have some obli- 
gation to report to your Honor as officers of this Court that, "We think 
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both the plaintiffs and defendants are wrong". They are not parties to the 
litigation and do not need attorneys for that purpose. 

’ Finally, I would say this, without intending in any way to suggest 
that this petition is a proper petition or that it should be allowed. I 
don't believe that the Board of Monitors, acting alone, should have the 
right to hire lawyers at the expense of the International union. 

Now in the Court of Appeals case, the one case in which they sug- 
gested independent counsel, the Court will remember in the case of Owen 
Brennan, they rejected the Monitors' idea that they could limit the selec- 
tion of counsel to the three persons whom they named. ’ They said counsel 
should be selected by the parties in. consultation with the Monitors. 

If there is going to be any lawyers in the case, let's not assume 
that they are partisan. Let's not assume that they are in here to do 
something to the International union. Let's not assume that they are in 
here to do something to the plaintiffs. Let's assume they are in here to 
help everybody, the plaintiffs, the defendants, the Monitors, and the Court 
and the membership of this organization, and let them be selected on the 
basis of agreement, not on the basis as prayed here by designation of the 
Chairman. 

Actually what this petition does, at least it did up until a moment 
ago, was ask for a right to retain what was then an unspecified law firm. 
Now they have named the law firm, for an unspecified length of time, for 
what was then unspecified fees, but notwithstanding that now at least an 
hourly rate but certainly no estimate of the aggregate it will cost, for 
unspecified litigation, litigation which has not arisen. If there is any- 
thing which is faulty about this petition this morning, if all of the argu- 
ments we make have no merit, it is certainly premature. 

THE COURT: Mr. Bergan, would you like to be heard at this 
time? 

MR. BERGAN: No, sir. 

MR. O'DONOGHUE: May I just answer briefly, your Honor? 

THE COURT: Yes, Mr. O' Donoghue. 

MR. O'DONOGHUE: May it please the Court, the Court of Appeals' 
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opinion does not state that the Board of Monitors filed any brief amicus 
curiae. It merely states the Board of Monitors are not parties. We 
interpolate that the Monitors are not parties to this appeal. 

We have, however, considered the briefs they have filed with us, 
they say. ! 

We are officers of the court and the brief was not filed amicus 
curiae. 

We were parties to the litigation in the sense that the Monitors 
filed a petition as officers of the court. [pp.- 26-39. ] 


* * * * 


MR. SCHMIDT: If your Honor pleases, may I address myself to 
some of the arguments made here in opposition to the motion? 

In the first instance, I address myself to some of the remarks of 
the Union Monitor, Mr. Maher-- : 

MR. MAHER: May that be stricken, the designation ‘Union Moni- 
tor"? As I understand it, Iam a Monitor of this Court. : 

THE COURT: Oh yes. Correct that, Mr. Schmidt. 

MR. SCHMIDT: Alright. The Monitor designated by the defendants, 
nominated by the defendants and approved by this Court. 

I want to say in the first place that it is true he offered his services, 
and I heard it but I recall that your Honor directed that the Monitors' 
brief be made by the Chairman but even if you had not directed it, it 
seems to me only obfious you could write an effective brief only if you 
were in favor and had your heart with the theory of the Monitors’ position. 

I submit the Monitor nominated by the defendants was not in that 
position. He says that he spent less than 20 hours in legal matters. 
Well, that is not my position. 


Let me just give you one type of problem that is going to be liti- 
gated in the courts, right from this Court up to the Supreme Court. 

As your Honor knows, I, on behalf of the plaintiffs, filed some 263 
different charges against Mr. Hoffa. I have already dictated fifty-odd 
supplemental charges against Mr. Hoffa. When the day comes for the 
trial of those charges, -- and of course they have been neglected by the 
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defendants up to now--the primary legal issue will be raised whether 
under the Consent Order that trial should take place before the General 
Executive Board. 

Now it has been my contention from the beginning that it shouldn't 
take place before the General Executive Board, because they are the 
nominees of Mr. Hoffa; they are friends of Mr. Hoffa, and so are in- 
volved in the very wrongdoing charged to Mr. Hoffa. But that kind of 
problem-- [pp. 43-45] 

* * * * 

MR. SCHMIDT: The whole point that Mr. Maher made was that this 
type of law work should be conducted by the plaintiffs or by me as at- 
torney for the plaintiffs, rather than by some attorney retained by the 
Monitors. 

Now it seems to me that goes to the very heart of the recent liti- 


gation on the powers of the Monitors and your own order of February 9th. 
- Because it was my contention then as both a Monitor and as plaintiffs’ 


counsel that the Monitors as officers of the court were not mere impo- 
tent observers of the scene. It was not their function under this Order 
that they should watch everything, make recommendations until they were 
blue in the face and if the defendants thumbed their nose at these recom- 
mendations there was nothing further to be done. 

From the beginning, right from the initial colloquy which your 
Honor did in his own chambers, that the Monitors had advisory powers 
but they did have the right to come back to your Honor with recommenda- 
tions, if these recommendations were improperly rejected by the de- 
fendants. 

Now that brings me to some of Mr. Previant's remarks. He says 
the entire course of the litigation, if I understood him correctly, depends 
upon agreement, and he refers particularly to Section 12 of the Consent 
Order which refers to the help that would be made available to us as 
Monitors, the technical and other help. 

He says it was not the intention of those who framed that language 
that there would ever be lawyers to counsel with or give advice to the 
Monitors. 
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I submit as the only attorney who has spoken today in this room, 
who was present at the time when the colloquys concerning the framing 
of the Consent Order took place, I submit that that is an improper state- 
ment of the intention of the parties. 

I do recall that in your Honor's chambers when this matter came 
up for discussion, it was stated that we did not initially intend it to retain 
any attorneys because all three of us were attorneys. But your Honor 
himself made the remark, as I clearly recall, and I certainly defer to your 
own recollection of this, your Honor said that the time might come when 
that would be necessary. I submit the time has come and has come now. 

We are not seeking to get the Monitors to delegate their function to 
a firm of attorneys. We are rather trying to keep the Monitors function 
to monitoring, so that they won't be subject to all sorts of distractions 
by all sorts of legal actions that have been conceived and executed for 
the purpose of obstructing fulfillment of the Consent Order. 

Time and again in the past questions have been raised as to the 


meaning of the Consent Order, and it has been stated properly and truth- 
fully here that the Monitorship for the first year and a half was approxi- 
mately inactive in the sense that it was not effective. 

I say to you it was not effective simply because when the recommen- 
dations were made by Mr. O'Donoghue and myself as a Monitor, the kind 
of recommendations that they didn't like, they first defied them and then 
when they saw that we meant business by our recommendations they took 


to the courts, as did we, because we felt that there was no way of saving 
the purpose of the Consent Order without putting the power of this court 
of equity behind the recommendations giving always the defendants ample 
opportunity to show that the recommendations of the Monitors were un- 
reasonable or irrelevant. 

I say that there is nothing disturbing, as Mr. previant seems to 
think, in that kind of a statement. We are Monitors with purely advisory 
powers. But we are seeking and watching for compliance with the objec- 
tives and terms of the Consent Order. 

I submit that that goes to the point, too of whether officers who are 
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provisional officers may not be removed, or may be removed. 

I submit that this Court is a court of equity and will not permit 
its dignity to be flouted by constant and repeated failure of the defendants 
to clean up their union, when every decent instinct of sound trade union 
would dictate the need for it. 

Today nothing has been done, not only has nothing been done by 
the defendants in that respect, but in his recent appearance before the 
McClellan Committee, the General Provisional President said it was not 
going to be part of his intention to remove anybody. I submit that there 
is no conflict of interest beyond what was inherent in the situation here. 

I don’t at all agree that I, as plaintiffs’ Monitor, or as a Monitor 
nominated by the plaintiffs, was objective. [pp. 45-49. ] 

* * * * 


RULING BY THE COURT 


THE COURT: Gentlemen, the Court is clearly of the impression 
that the proposed action for the employment of a law firm by the Monitors 
is timely, is appropriate, and is reasonably necessary; and these con- 
clusions the Court thinks are amply supported by the record in the case. 

The Court thinks the Monitors should be privileged to hire a law 
firm. Now how costly that will be, will be determined very largely by 
the degree of good faith compliance on the part of the defendants with 
respect to the efforts of the Monitors to perform the function intended by 
their appointment. 

The motion will be granted. 

MR. O'DONOGHUE: May I present an order tomorrow morning? 

THE COURT: Yes. 

MR. MAHER: Your Honor, may I inquire as to whether your 
Honor'’s granting of the motion will include the firm designated by the 
Chairman, or whether the Board of Monitors may discuss this? 

MR. O'DONOGHUE: I think the question is unnecessary, and Mr. 
Maher knows that the Board of Monitors meetings we have discussed it 
and we will meet tomorrow morning on the entire issue. [p. 53. ] 


[ Filed August 24, 1959] 
TRANSCRIPT OF PROCEEDINGS OF AoGeSTS 13, 1959 
* * * * | 
THE COURT [HART, J.]: Well, they contest more than that. They 
say, (1), that your statement of services doesn't comply with the rule, 
in that it doesn't detail with sufficient particularity the services that were 
rendered in the case. | 
They further say there was a conflict of interest between Mr. 
Schmidt, as attorney for the plaintiffs, and as Monitor. The actual con- 
flict is not important except insofar as he was rendering services as at- 
torney for the plaintiff which he isn't entitled to charge as 7 Monitor. 
MR. CRUM: That's right. | 
THE COURT: And that the services as attorney for the plaintiff as 


toMonitor were not sufficiently separated, and I must say, ‘in reading the 
deposition of Mr. Schmidt, he leaves a great deal to be desired in ex- 
plaining that. [p. 5.] 


* * * * 

MR. CRUM: ** * It seems to me, your Honor, that it was natural 
for Mr. Schmidt, who was attorney for the plaintiffs who had initiated 
this action, to continue to work night and day in relation to this matter 
as a Monitor. 

I think disparity may have arisen because of the fact that Mr. 
O'Donoghue has an office staff and is engaged in administrative activities. 
As to Mr. Wells, I think that Mr. Wells appeared generally only when 
there were Monitor meetings, or, perhaps, some long distance telephone 
calls. 

I think that Mr. Schmidt's services as Monitor were, indeed, 
lengthy, and that he did a great deal of work in connection with this mat- 
ter, as the record shows. 

I don't know whether that answers your Honor's question or not, 
but that is my understanding. 

THE COURT: Well, that doesn't satisfy me. 

MR. CRUM: Well, I-- Mr. Schmidt is here in Court. The 
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deposition that was taken shows that Mr. Schmidt did devote these 
number of hours to work in relation to the Monitors. 

THE COURT: The deposition also shows that it is extremely dif- 
ficult to separate with definiteness the time required as counsel for the 
plaintiffs in this case, and the time required in strictly monitorship 
duties. ; 

MR. CRUM: Yes, sir. I think that is true but there is before your 
Honor, in the form of this deposition, and Mr. Schmidt's diary, a record 
of the hours which he devoted to monitorial work. 

And that’s the only record before--here. There is nothing else in 
evidence so far as [am aware, except the statement of counsel that they 
are not satisfied. 

Now, the fact is that Mr. Schmidt did devote these hours to this 
service and it is our view, since the defendant says, as I believe they 
concede the obligation to pay compensation to the Board of Monitors, 
and, secondly, they concede that the $25.00 an hour which the Monitors 
fixed as their rate of compensation is fair. 

I understand your Honor’s point. But I think the only record that 
is before the Court shows that Godfrey Schmidt did, in fact, devote the 
number of hours that he represented to Judge Letts to his duties as 
Monitor. 

And that this work was, in fact, entirely different from his work 
for the plaintiffs. [p. 8-10] 

* * * * 

THE WITNESS: [Mr. Schmidt]: **** Well, your Honor, let 
me say that since I was the attorney for the plaintiffs who instituted this 
action, in the beginning, practically every important complaint addressed 
to the Monitors was channelled through me. 

I had interviews by the dozen, sometimes extending far into the 
night, with some of the grievants. 

You take cases like the case of 808, Local 808, Local 284, 282, 
Imean. That whole batch of complaints that constitutes a very volumi- 
nous file, all came through me and this required a great deal of investi- 
gation on my part in the first instance, because I didn't want to present 
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complaints that were groundless or unwarranted, and the result was that 
I frequently had to interview people during long periods of time. 

Then, of course, there came the whole question of studying the 
validity of the Consent Order. 

Well, I felt that this was my duty as a Monitor to defend the 
validity of the Consent Order. 

Now, I quite agree, your Honor, that often it was a matter of 
judgment. 

For instance, where I filed briefs as plaintiffs' attorney, and I 
filed a number of those, I never charged the Monitorship for that, never 
at any time. [pp. 15-16. ] | 

* * * * 

MR. BERGAN: If your Honor please, if I may make two brief 
comments on Mr. Crum's statement. 

He stated, first of all, that Mr. Schmidt was the man a repre- 
sented the plaintiffs and initiated the action and that it was only reasonable 
that he would work, I think, as he stated, night and day, carrying forth 
the work of the plaintiffs, or carrying forth the work of the Monitorship. 

And that is precisely the difficulty that we have. We are unable 
to segregate from Mr. Schmidt's diary and from the deposition which we 
took of Mr. Schmidt two weeks ago, what work was actually done as a 
Monitor, and what work was really carrying forth the work of the plain- 
tiffs, which they compromised by the Consent Order of January of last 
year. 

Secondly, with reference to the staff which the defendants have 
provided for the use of the Board of Monitors, the staff, it is true, is 
located here in Washington, the offices of the Chairman of the Board, but 
it is a staff, your Honor, which is provided for the use of the Board of 
Monitors. 

It is not provided for the use of any one Monitor. a of course, 


it is under the direction of the Chairman. [pp. 22-28. ] 
* * * * 


MR. BERGAN: * * * * There is no breakdown for that two-month 
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period at all as to what the nature of the services rendered by Mr. 
Schmidt were, nothing even from which the defendants could conclude, or 
could even surmise whether it was work done for the plaintiffs or work 
done for the Monitors. 

Now, we mentioned in our brief four major particulars in which we 
thought that Mr. Schmidt was charging work improperly. 

The first was in making periodic reports to his clients, which he 
admitted that he did on several occasions over the six-month period, 
periodic reports on the affairs of the Monitorship to the twelve of the 
original thirteen plaintiffs who had remained loyal to Mr. Schmidt. 

Secondly, we submit that we are unable to see any substance or 
any approval for the charge of Mr. Schmidt, as the deposition shows and 
as his affidavit listing the number of hours prior to this period show, 
for the charge in what necessarily must have been the preparation of 
the suit before Judge Letts last November. 

There was a six-day hearing before Judge Letts during the first and 
second week of November. 

It was a hearing brought on primarily by the Monitors’ petition for 
construction and modification of the Consent Decree. 

Mr. Schmidt, on behalf of the plaintiffs and as a Monitor, appeared 
at that trial. 

When cross-examining one of the witnesses, he stated that he did 
so as plaintiffs’ counsel. 

But, necessarily, much of the work involved in preparing that case 
by Mr. Schmidt must have been done as counsel for the plaintiffs. 

Mr. O'Donoghue, as Chairman of the Board of Monitors, handled 
virtually all of the trial of the case, argument before Judge Letts. 

And, thirdly, and I think most importantly, on behalf of the de- 
fendants, Mr. Williams and I filed a motion last September for the dis- 
qualification of Mr. Schmidt as 2 member of the Board of Monitors based, 
among other reasons, on a conflict of interest. 

What the conflict is is not important at this juncture. 

Judge Letts found that no conflict existed. However, the Court of 
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Appeals reversed Judge Letts’ finding and remanded it for considera- 
tion as to whether the conflict which was shown disqualified Mr. Schmidt 
from services as a Monitor. | 

And Mr. Schmidt subsequently resigned. 

Now, Mr. Schmidt has concededly charged as a Monitor the work 
in defending himself against what he cavalierly calls the "Williams- 
Bergan motion." : 

And we submit that particularly where the motion was successful, 
as this one was, that it is an improper charge on the Board of Monitors. 
On that same--on that same area where there was a law suit 

brought against Mr. Schmidt by John Cunningham in New York. 

John Cunningham was one of the original plaintiffs. As Mr. Schmidt 
has just testified, one of the things that Cunningham sought was an ac- 
counting of the funds of the original law suit, for which Cunningham was 
the first plaintiff and for which Mr. Schmidt was the attorney. | 

This, your Honor, is a family matter. It's a conflict between the 
attorney for the plaintiffs and a disgruntled former client. [ pp. 25-27. | 


* * * * 


RULING OF THE COURT 


THE COURT: In this case we certainly have a very difficult situa- 
tion in view of the fact that Mr. Schmidt occupied a dual capacity, one, 
as attorney for the plaintiffs, and the other as a Monitor. : 

The duties unquestionably overlapped many times. To try to 
separate them from the record is--with any degree of accuracy--as 
the record is before the Court, an impossible matter. ) 

The Court can only try to arrive at a figure concerning all the 
circumstances which it believes would be reasonable under the circum- 
stances. 

I believe that a fee for Mr. Schmidt of $18, 000 would be reasonable 


in this case, and will award such a fee. [p- 31.] 
* * * * 


MR. BERGAN: * *** Even if the Monitors jump the first hurdle 
and show that the employment of a law firm is within the provisions of 
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paragraph 12, they must show some reasonable necessity for the em- 
ployment of a firm at this time. 

It was this lack of reasonable necessity which led Member Maher 
of the Board of Monitors to file a separate dissent, with Judge Letts. 

We submit that the necessity shown by the Board of Monitors’ on 
their own papers do not exist. 

In the first place, they have said that the time of the Chairman and 
the bulk of the time of the staff in the past has been devoted 60% or more 
to litigation. 

And we submit that that may well be true. 

This litigation, your Honor, began perhaps in August of last year, 
when a majority of the Board of Monitors filed a motion before Judge 
Letts to modify or amend or construe the Consent Order. 

It continued up through June of this year, when the Court of Appeals 
issued its judgment. 

This litigation, if the Court please, was based on a fundamental 
difference between the parties, between the Board of Monitors and the 
plaintiffs on the one side, and the defendants on the other side, as to the 
basic meaning of the Consent Order. 

And, if the Court please, we submit that by virtue of the judgment 
of our Court of Appeals on the 10th day of June of this year, that basic 
understanding, misunderstanding, or disagreement, is, for the most part 
resolved. 

Secondly, as the Court of Appeals pointed out, in a footnote to their 
opinion, the Monitors are not parties to this litigation. 

Surely they may come before the Court and ask advice. Of course, 
if the Court asks for their views, they may, and, indeed, should give 
their views. 

THE COURT: Can't they take some action ''sua sponte"? 

MR. BERGAN: Yes, they may, and they did that in August of last 
year. But much of the litigation which the Monitors as a Board have par- 
ticipated in during the last six months has been primarily, now I say 
this aside from this major piece of litigation which the Monitors instituted 
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last August, the rest of the litigation in which the Monitors have taken part, 
and which is listed as an exhibit to their initial motion before Judge Letts, 
two and a half pages of various motions which they contested, many of 
these, as the record will show, and perhaps even most, were motions in 
an attempt to intervene as plaintiffs. 

Now, that, your Honor, is surely not matters in which the Board 
of Monitors should take any interest. | 

-This is a matter for the plaintiffs to decide. 

There are people who claim that they are not being represented 
as a class, by the 12 remaining loyal plaintiffs, as Mr. Schmidt calls 
them, who have brought this true class action as the Court of Appeals 
described it. | 

I submit that this is not a matter in which the Board of Monitors 
should concern themselves, and that the bulk of the litigation in which 
the Board has taken part are these intervention cases, in which they have 


no proper place. 
We must bear in mind that, as the Court of Appeals has said, the 


Monitors are not parties to this litigation. [pP- 36-39. } 
* * * * 


THE COURT: Aren't the Monitors entitied to counsel to represent 
them even in this case in the Court of Appeals? : 

MR. BERGAN: Your Honor, the Monitors are entitled ito be heard 
in the Court of Appeals as officers of the District C ourt. 

And in that connection their views may be heard by the Court of 
Appeals. But the defendants submit that the Monitors are wholly proper, 
are wholly capable of doing that themselves. : 

Now, there may be an issue, there may be an issue on which the 
Monitors feel very strongly. So far, and I don't say this critically, but 
so far the Monitors and the plaintiffs have been on the same side of the 


issue. 


Now, this is litigation, and that's what it is between the plaintiffs 
and the defendants. If the Monitors feel that they should take a position, 
then as officers of the District Court they may go before the District 
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proper, or that the position of B is proper." 

But they should not be permitted to carry the ball for the plaintiffs; 
they should not be permitted to carry forward what the plaintiffs com- 
promised by the Consent Decree. [ pp. 41-42.] 

* * * * * 

THE COURT: I don't quite understand your position. You say that 
you are continually in this case plowing through the virgin fields of law, 
but you feel that the Monitors aren't entitled to counsel in that effort. 

MR. BERGAN: Your Honor, excuse me, it is the parties who are 
plowing this virgin ground. 

The Monitors have been created by the Court, created by the con- 
sent of the parties, appointed by the Court. 

What the powers and the duties of the Monitors, is to be read from 
the Consent Order, as it has been modified by Judge Letts and approved 
as modified again by the Court of Appeals. 

Now, the Monitors are officers of Judge Letts’ Court, officers of 
the District Court. As such they may advise the Court on various mat- 
ters which they feel should be brought to the Court's attention. 

But the litigation, primarily, if it's continuing litigation, is between 
the plaintiffs and the defendants. 

Now, if the Monitors care to side, I use that word advisedly, care 
to side with either position in this battle, they should do so as officers of 
the Court. 

They should come before Judge Letts as Monitors. And they don't 
need a law firm to do that. 

THE COURT: It isn’t a question of siding. It's a question of a given 
position, whether the point of view of the Monitors is consistent with that 
of the plaintiffs or defendants, or it could be another position. 

MR. BERGAN: I could very well be a third position. 

THE COURT: And whether they were at a given time consistent with 
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the plaintiff, the defendant, or 2 middle position, it would seem to this 
Court that they were entitled to counsel. ! 

MR. BERGAN: Your Honor, each member of the Board of Monitors 
is a practicing attorney, capable attorney in the field of labor law. 

They have a staff. They have a staff of young lawyers, many of 
whom they have made a specialty insofar as they have been able so far, 
in the field of labor law. 

The staff at the present time, a5 Mr. O'Donoghue advised us earlier, 
consists of 3 attorneys and 3 members of the Board of Monitors, 6 people 
to handle one case. 

THE COURT: Well, I don't know that you can expect the Monitors, 
with all their multitudinous duties, to carry on the purely legal work. 
They have many duties besides pure legal work in this matter, do they 
not? 
MR. BERGAN: Yes, they do. Yes; they do. Asa matter of fact, 
of course, it has to be conceded that their primary job is not pure legal 
work, and that's why we have stated that the bulk of the litigation in which 
they took part earlier, and the bulk of the time which they spent in this 
litigation earlier, was not matters which they should have devoted this 
much time to, these intervention matters. 

It appears to the defendants that these attempts to intervene as 
plaintiffs are solely matters between the purported intervenors and the 


plaintiffs. [pp- 45-47. | 
* * * * 


ARGUMENT FOR THE PLAINTIFFS 


MR. SCHMIDT: If your Honor pleases, on behalf of the plaintiffs, 
I would like to have the record show that I adopt the argument made in 
writing and the Points and Authorities submitted on behalf of the Monitors; 
I subscribe to the arguments just made by Mr. O'Donoghue and I have two 
points in refutation of the argument made here by Mr. Bergan. 

In the first place, it was stated that the present development is 


something that exceeded the dream of those who framed the: Consent Order. 


I am perhaps the only attorney in the room who was present when 
that Consent Order was framed. 

THE COURT: Well, I am not interested as to whether it exceeds 
someone's dream. 

MR. SCHMIDT: Well, I just wanted to call attention to the fact 
that there were colloquys on this very point at the time, and it was not 
something that was completely unanticipated. 

At the time we did it, we had agreed that we needed no attorneys at 
the beginning, but we did not foreclose ourselves for the future, and I 
Say that the whole case was pitched upon one simple principle of the law 
of equity. 

And that is that in a situation where there were grievous wrongs and 
no statutory remedy, a court of equity would adopt remedies fit for the 
occasion, and this, I submit, is fit for the occasion. 

And the second point I want to make is that it was stated several 
times that the plaintiffs ought to do this and not the Monitors. 

That after all the Monitors have been going into a lot of work of 
super-arrogation by handling intervention, etc.. 

Well, I submit that if you examine the papers supporting those ap- 
plications for intervention you will see that these are indirect methods 
actually adopted by the defendants to balk the fulfillment of the Consent 
Order. 

They are indirect in the sense that they are in all cases waged by 
people subject to the control of the defendants. They make precisely 
the same arguments as the defendants, except in one respect, namely, 
in respect to 23(c), and that kind of an argument couldn't gracefully come 
from people who had signed the Consent Order. 

Now, in that same connection, it ought to be borne in mind, your 
Honor, that these plaintiffs agreed to the Consent Order on the basis that 
the Monitors were a kind of Board who would survey the situation as it 
developed in the administration of the Consent Order and make recom- 
mendations which the plaintiffs would not be in a position to make. 

The plaintiffs, after all, are truckmen. They are not here on the 
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scene. They are not expert about it. Their attorney has served as 
plaintiffs’ counsel to date without any fee of any kind. 

And the defendants have unlimited fees to pay unlimited investi- 
gation expenses and unlimited attorneys’ fees. It seems to me that when 
they consent to a Consent Order that sets forth certain broad objectives, 
and allow the whole question of specific means to be be developed in the 
first place out of consultation between the parties, and that is to say, 
consultation basically between the Monitors and the defendants, and, in 
the second place, if that consultation was unproductive of agreement, 
they relegated the situation to recommendations made by the Board of 
Monitors to the Court. 

Now, it wasn't any kind of recommendation. It was clearly indi- 
cated that it had to be a kind of recommendation that would mean the 
implementation of the purposes of the Consent Order. 

And it seems to me nothing could be more obvious than the fact that 
up to now, since we have been faced with massive and complicated liti- 
gation in this virgin field that calls for all sorts of legal ingenuity, we 
have constantly faced two kinds of arguments: (A), what the Monitors 
recommend for the implementation of the Consent Order exceeds the 
power of the court of equity; (B), what the Monitors recommend, ex- 
ceeds their own power to recommend. | 

These are legal questions, and if the Monitors are always going to 
be enmeshed in that kind of controversy, they will have no time to per- 
form the fruitful and creative task that was assigned to them when they 
were given the title of Monitor. [pp. 51-54. ] 


[ Filed Jan. 7, 1960] 


LETTER FROM GODFREY P. SCHMIDT TO 
EDWARD BENNETT WILLIAMS, ESQ. DATED 
MARCH 10, 1959 


Dear Mr. Williams: 

At the conference in your office just before our draft of the Consent 
Order was submitted to Judge Letts on January 23, 1958, and prior to the 
amendment of that Order which was required by Judge Letts during the 
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colloquy of January 23, 1958, you promised to give me a letter if I re- 
quested it to cover the following points: 

(a) That the formulation and execution of the Consent Order 
did not terminate the action, andthat the action continued as did the Court's 
jurisdiction after the Consent Order was signed; 

(b) That my signature to the Consent Order was not, and was 
not to be construed as, a concession of the fitness of Hoffa and his as- 
sociates to rule the Union; 

{c) That, as Plaintiffs’ attorney, I would have the right in 
the event of breach of the Consent Order by the Defendants to seek re- 
instatement of the Preliminary Injunction dated October 23, 1957; 

{d) That by the provision of the Consent Order concerning 
technical help there was no intention of the parties to prevent the Monitors 
from making their own selection of their own staff to be compensated by 
the International; and 

(e) That in the event the Monitors’ recommendations were 
arbitrarily or unreasonably rejected by the Defendants, the Monitors 
would have the right to seek enforcement by application on notice to 
Judge Letts. 

Your promise in this respect was made in the presence of Mr. Dodd, 
Mr. Blumenfeld, Mr. Cheyfitz, Mr. Kennedy, Mr. Cunningham and my- 
self. 

I have never before asked you to fulfill your promise in this con- 
nection. I do so now. 

Very truly yours, 

GPS:r Godfrey P. Schmidt 
cc: Martin F. O'Donoghue, Esq. 


[Filed Feb . 11, 1960] 


MEMORANDUM RE LAW FIRM FEES, 9/19/59 
to 4/30/60 


* * 
C. Intervention 


Intervention is a matter which should properly be of no monitorial 
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concern. What is involved is simply an effort by persons who allege 


that they are not being properly represented by the existing parties to 
secure proper representation. The Court of Appeals has held that the 
underlying litigation continues. Cunningham v. English, 106 U. S. App. 
D.C. 92, 94, 269 F. 2d 539, 541 (1959). In this context, it is wholly 

improper for the Monitors to attempt to dictate who should or should 
not be permitted to participate in the case as a party-plaintitf. Yet that 
is precisely what was done in Westenberg v. English, et al., No. 15, 484, 
and Dorsey, etal. v. Cunningham, et al., No. 15, 605 and Dorsey, et 
al. v. English, et al., No. 15,720. : 

* * * * 

By order dated March 9, 1960, this Court approved the first bill 
for Monitors’ counsel in the amount of $18, 585,43 covering first seven 
weeks. The bill here in question is for $58, 247. 84--a total of $76, 833. 27. 
This court, of course, must be mindful of the injunction of Mr. Justice 
Frank furter with respect to fees and expenditures. Compensation being 
sought for Monitors’ counsel has since January been far in excess of 
$10, 000. 00 per month. Certainly the productivity of the Board of Monitors 
during that period does not indicate that counsel has been able to assume 
so much of the Monitors' legal work that the Monitors themselves have 
been able to perform their judically imposed functions. Indeed, as this 
Court is well aware the activity of the Board of Monitors has come toa 
virtual standstill. Under these circumstances it is difficult'for the de- 
fendants to see any justification for the expanded costs which Monitors' 
counsel necessarily brings to the case. 

Defendants, therefore, object to the payment of the bills here in 
question, not only for the individual reasons assigned, supra, but also 
for the overall effect, or lack thereof, which the appointment of counsel 
has had on the litigation. For these reasons and for such other reasons 
as may be assigned at whatever hearing is set on the petition here in 
question, defendants respectfully submit that the petition for the payment 
of Monitors’ counsel be disallowed or, alternatively, that this Court, 
rather than being bound by stated per-hour figures, arrive at a figure 
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which will fairly compensate counsel for the Monitors, but which, at the 
same time, will more realistically assess their contribution to the solu- 
tion of this protracted litigation and the effect on the defendants’ treasury. 
Edward Bennett Williams 
Raymond W. Bergan 
Harold Ungar 


Counsel for the defendants 
1000 Hill Building 
Of Counsel: Washington 6, D. C. 


David Previant 
511 Warner Theatre Building 
Milwaukee, Wisconsin 


[ Filed A pril 8, 1960] 


REPORT OF THE BOARD OF MONITORS 
RELATIVE TO THE USE OF COUNSEL 


* * * 


Section I 
INTRODUCTION 
Section IT 
SUPREME COURT OF THE UNITED STATES 


1. Supreme Court Proceedings to Review the 


Judgement of This Court in English v. Cunningham, 
106 U.S. App. D.C. , 269 F. 2d 517 (1959) 

2. Supreme Court Proceedings to Review the 
Judgment of This Court in Cunningham v. English, 
106 U.S. App. D.C.__, 269 F.2d 539 (1959) 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


3. Appeal No. 15, 236 (From Order Denying 
Motion to Intervene and Vacate the Consent 
Order by Distinti, Coar and McKernan) 


4. Appeal No. 15,339 (re Appointment of Law 
Firm) 
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5. Appeal No. 15, 465 (re Local 245 Interim 
Report) 


6. Appeal No. 15, 467 (re Sun Valley Interim 
Report) 


7. Appeal No. 15,483 (From Denial of Cunning-' 
ham Motion to Remove Chairman O'Donoghue and 
Monitor Smith) 


8. Appeal No. 15, 484 (From Denial of Motion of 
Westenberg et al. to Intervene in Order to Remove 
Chairman O'Donoghue and Monitor Smith) 


9. Appeal No. 15, 605 (Application of Edwin D. : 
Dorsey et al. for Stay of All Proceedings in the 
District Court Relating to the Consent Order) | 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


10. Defendants' Motion to Stay Order Authorizing 
The Retention of Counsel by the Board of Monitors 


11. Motion of Robert J. Coar and Anthony Distinti 
to Intervene and Oppose Appointment of Law Firm 
and Remove Monitor Smith 


12. The Interim Report of August 13, 1959, Local 
245 "Missing Records" Matter 


13. Motion of Joseph Westenberg et al. to Inter- 
vene in Order to Remove Chairman O' Donoghue and 
Monitor Smith 


14. Motion for Leave to Intervene by Robert 
Morris et al. 


15. Interim Report of September 14, 1959 (Sun 
Valley) 


16. Motion by John Cunningham to Remove 
Chairman O'Donoghue and Monitor Smith 


17. Motion by John Cunningham to Dismiss 
Amended Complaint 


18. Westenberg et al. Motion for Leave to 
Intervene and File Third Party Complaint 
(December 21, 1959) 
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19. Motion of Defendants for Instruction to the 
Board of Monitors (Request for Order Restricting 
Monitors Access to Press) 


20. Request for Approval of Fees and Order 
Directing Payment Thereof to the Law Firm 


21. Motion of Defendants, Except Hoffa, for 
Rescission of Authorization Granted to Chairman 
of Board of Monitors 


22. Interim Report Re Local 770 

23. Motion of Edwin D. Dorsey, et al. to Inter- 
vene and to Stay Proceedings Pending Grant of 
Motion to Intervene 

24. Motion of Board of Monitors to Compel 
Defendants’ Compliance with the Judgment of This 
Court and of the District Court Relating to Alleged 
Misuse of Union Funds by Owen B. Brennan 

25. Interim Report re Oscal Gerak 


26. Defendants’ Motion for Compliance with 
Section 11 of the Consent Decree 


27. Defendants’ Motion to Require Immediate 
Compliance with Section 4 of the Consent Decree 


28. Motion of Defendant Hoffa for Temporary and 
Permanent Injunction and for Vacation of Order 
Setting Hearing on Interim Report 23 


29. Defendants’ Motion to Require Action by the Board 
of Monitors Towards Dismissal of Complaints 24 


30. Motion of Defendant Hoffa to Disqualify the 
Chairman of the Board of Monitors 24 


31. Motion by Harry Bath, etal. to Intervene 24 
32. Defendants’ Motion for a Convention 25 


33. Defendants’ Motion to Continue Hearing of 
April 27, 1960 re Sun Valley Interim Report 25 


Section II 
Statement of Fees and Out of Pocket Costs of Law Firm and Related 
Papers. 
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INTRODUCTION 


On July 13, 1959, the Board of Monitors reported to the ‘District 
Court that the flow of litigation generated by the defendants and others 
affiliated in interest had significantly inhibited its ability to discharge 
its administrative duties and was thus frustrating the purposes of the 
Consent Order. Accordingly, it petitioned the District Court to authorize 
the appointment of a law firm to assist the Board. On July 23, after a 
hearing wherein the plaintiffs, the defendants, the Board of Monitors and 
the Teamster designated member of the Board each presented their oral 
and written views, the District Court granted the Board's petition, ap- 
pointing the law firm of Kirkland, Ellis, Hodson, Chaffetz & Masters 
of Washington, D. C. and Chicago, Illinois. 

0 


On July 23, 1959, when the District Court entered its order ap- 
pointing counsel to assist the Board of Monitors, the law firm found it- 
self in the midst of a singularly complex and unique proceeding, already 


almost two years in progress. 

The nature of the proceeding has been aptly described by the de- 
fendants, when they stated that in "every phase of this litigation, virgin 
ground [was] being broken, particularly in the field of the power of a 
federal court, through a Board of Monitors. . ."* to exercise jurisdic- 
tion and supervision over a large trade union. 

When the law firm entered the picture, it found itself initially faced 
with the following litigation either pending or imminent. | 

1. Petition for Writ of Certiorari by defendants to review this 
Court's decision in No. 14, 983. | 

2. Petition for Writ of Certiorari by John Cunningham to review 
this Court's decision in No. 15, 033. : 

3. Appeal No. 15, 236 from the denial of a Motion to Intervene by 
Distinti, Coar and McKernan in order to move to vacate the Consent Order. 


——— LS 


* Defendants' Motion for Stay of District Court Order Pending Determina- 
tion of Appeal in This Court at page 8; filed in this appeal on August 3, 
550 (English v. Cunningham, Appeal No. 15, 339). 
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4. Motion of Coar and McKernan to intervene to oppose the re- 
tention of the law firm and remove Monitor Smith. 

Moreover, the Board of Monitors immediately referred to the law 
firm certain materials for consideration and analysis relative to alleged 
violations of the Consent Order by the defendants. The law firm was 
requested to review this evidence of alleged violations of defendants' 
obligations under the Consent Order, preparatory to its presentation to 
the District Court for appropriate proceedings. 

The law firm was directed to make use of the testimony elicited 
by the Select Committee on Improper Activities in the Labor or Manage- 
ment Field of the United States Senate. It must be emphasized, however, 
that no carte blanche directive was ever given to the law firm to engage 
in a broad gauge review of the Senate Committee transcripts. The firm's 
authorization in this area was narrowly circumscribed and limited to 
areas of testimony which in the opinion of the Board strongly indicated 
violations of the defendants’ obligations under the Consent Order which 
would be appropriate for presentation to the District Court for remedial 
action. 

A representative example of the use of the law firm generated by 
its use of the testimony of the Senate committee is the pending proceeding 
pursuant to the Interim Report of September 14 (hereinafter referred to 
as the Sun Valley Interim Report.) 

In that case, testimony before the Senate committee together with 
other materials available to the Board indicated that in at least three 
instances, certain banking transactions by defendant Hoffa constituted 
violations of his obligations under the Consent Order. Careful analysis 
by the law firm resulted in the development and presentation of the Sun 
Valley Interim Report by the Board of Monitors to the District Court, 
which subsequently authorized the Board to exercise limited discovery 
powers to take the testimony subject to cross examination and gather 
documentary evidence which would be necessary for a judicial determina- 
tion of the issues presented by the Report. 

Through diligent and painstaking effort, the law firm has taken the 
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testimony of over thirty persons in Florida, Michigan and New York and 
secured hundreds of documentary exhibits which the Board believes will 
substantiate the allegations in the Sun Valley Interim Report. The princi- 
pal phases of the Report, i.e., the Florida and New York transactions, 
are currently set for hearing in the District Court on April 27, 1960 with 
only the testimony of defendant Hoffa remaining to be taken. — 

mi 

Since July 23, 1959, the law firm has participated in over 33 
separate phases of this litigation in the Supreme Court, this Court and 
the District Court. 

Over and above this, as reflected by the detailed statements in 
Section 3 of this Report, the law firm has rendered continuous legal 
support to the Board in the areas of active or potential litigation related 
to the duties of the Board under the Consent Order. 2 

Almost every phase of this litigation has involved complex and 
significant jurisdictional issues. This fact, plus the inter-relation of 


practically all phases of this multi-faceted proceeding has required in- 
tensive research and analysis to be applied even in the few phases of 
this proceeding which under other circumstances might be considered as 
routine. 


The principal items of trial and appellate litigation involving the 


use of the firm, however, including Interim Reports, are found in Section 
2 of this Report. In most instances, in the interest of clarity, no at- 
tempt has been made to spell out every order, stipulation and other pro- 
cedural item and motion which is normally prepared in the course of 
litigation. 

The more detailed breakdown of the use of the members of the firm 
and the nature of the services rendered is found in Section 3 of the Report, 
which contains the actual statements submitted to the Board of Monitors 
for its approval by the law firm. * : 


ae 


* There is no statement of fees and costs for the month of March, but 
merely a reflection of the hours spent by partners and associates of the 
firm together with a fee for legal services, (continued on page 142) 
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These statements reflect the fact that since July 23, 1959, members 
of the firm have spent over 3,073-1/2 hours in their capacity as counsel 
for the Board of Monitors and that the total fees and out of pocket expenses 
from July to March 31, 1960 amount to $62, 464.86. ** 

As the Court will note, the billing, although on a monthly basis, has 
also been broken down into three separate time periods, as follows: 

(1) The period before this Court stayed the District Court's 
order of July 23, 1959, 

(2) The period during which the stay was in effect, and 

(3) The "post stay” period. 

The Board of Monitors notes that the statement rendered by the 
law firm for the period September 18, 1959 to January 7, 1960, reflects 
a period during which this Court's stay of the order of the District Court 
of July 23, 1959 was in effect. As stated in the letter of transmittal from 
the law firm dated April 1, 1960, the law firm is naturally aware that the 
period encompassed by the statement reflects the duration of the stay of 
this Court. It further states, however 

". . . it is our opinion that the Board was entitled to 
counsel under the general principles of law applicable 

to court officers such as the Monitors. Accordingly, 

we feel that the payment of the legal fees and out of 
pocket costs would be authorized and proper. We do 
recognize, however, that the matter must be determined 
initially by the Board and subsequently by the court." 

The Board of Monitors concurs with the opinion of the law firm. It 


{continued from page 141) excluding out of pocket costs. The Board of 
Monitors is informed that under the law firm's normal bookkeeping pro- 
cedures, it would be extremely difficult if not impossible to prepare and 
submit a thoroughly detailed statement of the type required in these pro- 
ceedings immediately upon the close of the billing period. The firm has 
assured the Board of Monitors that its detailed statement for March will 
be presented within the following week. Immediately upon its receipt, 
the Board of Monitors will transmit it to the Court for incorporation into 
this Report. 


** This figure does not include out-of-pocket costs for March, 1960. 
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is also aware, however, that this matter must ultimately be determined 
by the Court. 

At the time of the filing of this Report no compensation has been 
received by the law firm for legal services rendered or out-of-pocket 
expenses incurred on behalf of the Board of Monitors since July 23, 1959. 


[ Filed May 11, 1960] 


APPELLANTS' MEMORANDUM ON MONITORS' | 
REPORT CONCERNING LAW FIRM 


"____ REPORT CONCERNING LAW FIRE’ __ 
* * * * 
Vi. 

This Court and the United States Supreme Court have made it clear 
that the Monitors are not parties to these proceedings. This Court has 
also pointed out that the litigation between the plaintiffs and defendants 
continues. Cunningham v. English, 106 U.S. App. D. C._, 269 F.2d 
539 (1959). 


Under these circumstances it should be equally clear that, in all 
instances where only the parties are directly involved, there is no reason 
for the Monitors to participate in the litigation; or, if they desire to 
present their views as officers of the court, there is no need for them 


to employ outside counsel for such purpose. Therefore, in all matters 
relating to intervention proceedings by others, there is no basis for any 
participation by the Monitors or their counsel. Those are proceedings 
which affect only the parties to the continuing litigation. Actually even 
the defendants have withheld active participation in such proceedings 
since they involve essentially a dispute between members of the class 
purportedly represented by the plaintiffs. | 

On matters other than those relating to intervention the further 
question is presented whether the preparation or presentation of the 
Interim Reports come within the authority granted by the Court of Appeals 
in vacating the stay. It is submitted that they do not. The preparation 
of Interim Reports is a part of the recommendatory and advisory functions 
of the Monitors. In the preparation of such Reports there should be, 
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pursuant to this Court's decision, participation by the full Board of Moni- 
tors which, until recently, consisted of three qualified and practicing at- 
torneys, all three of whom had been devoting substantially all of their time 
to the monitorship- In addition, the Monitors have 2 staff consisting of 
five attorneys, together with adequate stenographic and secretarial help. 
It certainly was not contemplated, either in the consent decree or by the 
decision of this Court, that the only function of the Board of Monitors and 
its staff was to make a preliminary determination that a recommendation 
or report should be made and, from that point on, hire an outside law firm 
to do all else that might be necessary- yet it would appear that this is 
precisely what has happened. For example: A substantial amount of 
time billed for by the law firm was spent in the review of McClellan Com- 
mittee material. This review was presumable in connection with antici- 
pated interim reports relating to some of the Union officers concerning 
whom testimony had been presented before the Senate Committee. Such 
interim reports have not yet been filed, except for one relating to the 
General President- Until reports are filed there should be no assump- 
tions or presumptions with respect to the position of the defendants. And 
even though the defendants should disagree with such reports, such dis- 
agreement would not support 2 conclusion that the Monitors would then 
be involved in litigation. Disagreement is not litigation. Nor should the 
Monitors require outside legal counsel for the purpose of informing the 
ea ot these view of tho tucks and ebekr opsnion WHR FSSP°S™ such facts. 
cach presentation is not litigation in any sense of the word; and it is pre- 
cisely the function for which the Monitors were appointed. Here, analogy 
to reports to the courts by masters is apt. Masters need no counsel to 
assist them in reporting to the courts. Why should the Monitors? 

if a court order should subsequently pe issued, and litigation should 
ensue as to the propriety of, or the extent of compliance with, such order, 
the process may then be considered to have reached the status of litiga- 
tion--certainly no earlier than that. 

Similarly, the taking of depositions for the purpose of making an 
interim report to the court is not a phase of litigation, put rather a part 
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of the investigatory process which underlies the exercise of the Monitors' 
"recommendatory, consultative, and advisory" functions and their auth- 
orization "to report from time to time to the court with respect to com- 


pliance with the consent decree itself. * * *" 2/ : 


In the light of these tests, both as to the functions of the Monitors 
as set forth in the decision of this Court, and as to the limited authority 
given to the law firm to participate in litigation matters, we now comment 
on the specific items set forth in the Report of the Monitors and in the 
pills for legal services: 3. 

(The matters referred to in the Monitors' 
Report will be designated herein by the 
same number and caption for the purpose 
of conveniently relating our comments to 
the Report.) 
A. Supreme Court of the United States 

a ba Supreme Court Proceedings to Review the 
Judgment of This Court in English v. 
Cunningham, 106 U.S. App. DC. _; 
269 F. 2d 517 (1959) 
Supreme Court Proceedings to Review 
the Judgment of This Court in Cunningham 
vy. English, 106 U.S. App- D.C. __, 269 
F.2d 539 (1959) 


a 


See the proposed order submitted by the Monitor Chairman in which 
use of the law firm for the taking of depositions was specifically 
provided. Provision for such use was not made in the order entered 
by this Court. 


In commenting on the specific items referred to in the Monitors' 
Report and the bills for services rendered, the appellants will not 

at this time point out inaccuracies and misstatements with respect 

to the substance of the proceedings, the position taken by the parties, 
or the reasons for the result. Our failure to so comment should not 
be considered an admission with respect to such matters. 


146 


The proceedings in the Supreme Court to which reference is made 
either antedated the stay order or took place during the period of the 
stay. As to the matters which preceded the stay, 2 bill has already been 
submitted to and allowed by the District Court, from which allowance 
an appeal is now pending in this Court. (English v. Board of Monitors, 
No. 15670) 

Moreover, the services performed by the law firm in preparing an 
opposition to the Cunningham petition for certiorari (denied on November 
16, 1959, in Cunningham v. English, 361 U.S. 897, 905) were beyond 
the permissible scope of the firm's activities. That matter related not 
to any of the monitorial functions, but rather to a plaintiff's challenge 
to the jurisdiction of the Court. Whatever work needed to be done in 
connection therewith should, therefore, have been, and in fact was, done 
by counsel for the parties. 

B. . United States Court of Appeals for the District of Columbia Circuit 

3. Appeal No. 15, 236 (From Order Denying Motion 

to Intervene and Vacate the Consent Order by 
Distinti, Coar and McKernan) 


Although the firm was permitted to participate in the argument of 
this appeal without payment of fees, the bills submitted with the Board of 
Monitors’ Report indicate substantial charges for the preparation of the 
appellate brief, notwithstanding that this, like the Cunningham petition 
for certiorari previously referred to, is a matter which should properly 
have been handied by the plaintiffs alone. 

4. Appeal No. 15,339 (re Appointment of Law Firm) 

5. Appeal No. 15,465 (re Local 245 Interim Report) 

6. Appeal No. 15, 467 (re Sun Valley Interim Report) 


Appeal No. 10, ee eee 

These are the types of matters as to which, under the order of this 
Court, the Monitors would be entitled to representation by an outside law 
firm. However, we call the Court's attention to the fact that a sub- 
stantial part of the services billed for were rendered during the period 
of this Court's stay. 
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Appeal No. 15, 483 (From Denial of Cunningham 
Motion to Remove Chairman O' Donoghue and 
Monitor Smith) 

Appeal No. 15, 484 (From Denial of Motion of 
Wwestenberg et. al. to Intervene in Order to Remove 


Chairman O' Donoghue and Monitor Smith) 


We question whether it can be “prudently and reasonably deemed 
by the Board to be required in the performance of the duties of the Board” 
that legal counsel be supplied to individual members of the Board whose 
qualification to serve on the Board has been challenged. Additionally, 
the matter referred to in Item 8 involved an intervention problem which, 
as stated earlier, concerns the parties only and not the Monitors. 

9. Appeal No. 15, 605 (Application of Edwin D. 

Dorsey, et. al. for Stay of All Proceedings 
in the District Court Relating to the Consent 
Order) 

This matter also involved only an application for leave to intervene 
by other members of the class allegedly represented by the plaintiffs. It 
is, therefore, not such "Litigation" as the Board can "prudently and 
reasonably" deem "to be required in the performance of the duties of the 
Board." 

C. ited States District Court for the District of Columbia. 


Uni' 
10. Defendants’ Motion to Stay Order Authorizing 


The Retention of Counsel by the Board of Monitors 


This is the type of matter as to which, under the order of this Court, 
the Monitors would be entitled to representation by an outside law firm. 
11. Motion of Robert J. Coar and Anthony Distinti | 
to Intervene and Oppose Appointment of Law 
Firm and Remove Monitor Smith 


Since this matter relates to an attempt by members of the plaintiff 
class to intervene as parties, our previous comments with respect to 
intervention proceedings are applicable. 
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12. The Interim Report of August 13, 1959, 
Local 245 "Missing Records" Matter 


As we stated earlier, we question whether the presertation of a 
report to the court and the taking of depositions in preparation therefor 
are “litigation” within the meaning of this Court's order or are functions 
properly delegabie by the Board of Monitors to their counsel. Further- 
more, a substantial part of the services billed for in this connection 
were rendered during the period of this Court's stay. 


13. Motion of Joseph Westenberg et. al. to Inter- 
vene in Order to Remove Chairman O'D onoghue 
and Monitor Smith 
14. Motion for Leave to Intervene by Robert Morris et.al. 


These matters again relate to services performed by the law firm 
in connection with attempts to intervene as plaintiffs, matters in which the 
Board of Monitors has no proper interest. Moreover, the services in- 
volved were performed during the period of this Court's stay. 


15. Interim Report of September 14, 1959 (Sun Valley) 


As stated earlier, we question whether the presentation of a report 
to the court and the taking of depositions in preparation therefor are 
**litigation” within the meaning of this Court's order or are functions 
properly deiegable by the Board of Monitors to their counsel. However, 
we do concede that in those instances where legal proceedings are in- 
stituted to quash a deposition sought by the Monitors, they may properly 
avail themselves of counsel. 

16. Motion by John Cunningham to Remove Chairman 

O’ Donoghue and Monitor Smith 


Our comment under Items 7 and 8 is applicable to this matter in 
which, as in those items, there was a challenge to the qualifications of 
individual members of the Board. Additionally, virtually all of the ser- 
vices were rendered during the period of this Court's stay. 
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17. Motion by John Cunningham to Dismiss 
Amended Complaint 


This matter involves litigation between the plaintiffs and defendants 
- only and has no relationship to the duties of the Board of Monitors. Ad- 
ditionally, virtually all of the services were performed during the period 
of the stay of this Court. | 
18. Westenberg et. al. Motion for Leave to 
Intervene and File Third Party Complaint 
(December 21, 1959) 
Since this involves a motion for leave to intervene as plaintiffs 
our previous comments are applicable. Additionally, all of the services 
involved in this particular matter were performed during the period of 
this Court's stay. | 
19. Motion of Defendants for Instruction to the 
Board of Monitors (Request for Order 
Restricting Monitors Access to Press) 


Request for Approval of Fees and Order 
Directing Payment thereof to the Law Firm 


Motion of Defendants, Except Hoffa, for 
Rescission of Authorization Granted to 
Chairman of Board of Monitors 


These are matters as to which, under the order of this Court, the 
Monitors would be entitled to representation by a law firm. 
22. Interim Report Re Local 770 


Since this matter involves the preparation, filing and presentation 


of an interim report, our comments under Items 12 and 15 that this is 


not "litigation" are applicable. 
28. Motion of Edwin D. Dorsey, et. al. to Intervene and to 
Stay Proceedings Pending Grant of Motion to Intervene 


Stay Proceedings Pending Se 
Here again, since what is involved is an attempt to intervene as 
plaintiffs, our previous comments are applicable. 
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24. Motion of Board of Monitors to Compel Defendants' 
Compliance with the Judgment of this Court and 
of the District Court Relating to Alleged 


of he Lis ee 


Misuse of Union Funds by Owen B. Brennan 


Misuse of Union SQ ee 
This is a matter as to which, under the order of this Court, the 
“Monitors would be entitled to representation by a law firm. 
25. Interim Report Re Oscar Gerak 


This matter involves the presentation of an interim report. See 
our comment under Items 12, 15 and 22. 
26. Defendants’ Motion for Compliance with 
Section 11 of the Consent Decree 


Section ii of meee 
Defendants’ Motion to Require Immediate 
Compliance with Section 4 of the Consent Decree 


Motion of Defendant Hoffa for Temporary and 


Motion of Detendant ee ee 


Permanent Injunction and for Vacation of Order 
Setting Hearing on Interim Report 


29. Defendants’ Motion to Require Action by the Board 


of Monitors Towards Dismissal of Complaints 


of Monitors 1OWaT 6 eee 


These are matters as to which, under the order of this Court the 
Monitors would be entitled to representation by a law firm. 


30. Motion of Defendant Hoffa to Disqualify the 


n Of ES ee 


Chairman of the Board of Monitors 


Since this matter involves the qualification of an individual Monitor 
it is not the type of litigation in which it is appropriate to use the ser- 
vices of the Board’s counsel. 

31. Motion by Harry Bath, et. al. to Intervene 


Motion by Harry #2“ = 

Since this matter involves an attempt to intervene as plaintiffs, our 
prior comments are applicable. The Monitors have no proper interest in 
an effort made by members of the class to seek what they consider to be 
adequate representation. 
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32. Defendants’ Motion for 2 Convention 


Since this matter concerns the termination of the underlying liti- 
gation by the holding of a new convention and elections, the Monitors can 
have no other function than to report to the court on the status of the 
monitorship and to make their recommendation as to the desirability of 
such new convention and elections. That function is clearly not delegable 
by the Monitors to their counsel. 

33. Defendants’ Motion to Continue Hearing of April 27, 

1960 Re Sun Valley Interim Report ! 


1960 Re sun Ya’) 


This is a matter as to which, under the order of this Court, the 
Monitors would be entitled to representation by a law firm. 


vu. 
While we shall not comment here on all of the matters contained in 
the itemized bills of the law firm submitted with the Board of Monitors’ 
Report, it is appropriate to refer to certain matters which are far re- 


moved from any litigative function of the Board. Moreover, in view of 
the fact that the bills give a daily time total rather than a breakdown of 
time devoted to specific matters, the defendants are unable to be of 
assistance to the Court in separating the proper from the improper. 
Avery cursory review of the bills submitted by the law firm shows 
that it devoted an extensive period of time to the review of material be- 
fore the Senate Select Committee. Much of the Senate Select Committee 
material thus reviewed has not even been made the basis of a recommen- 
dation by the Board of Monitors to the defendants, let alone become in- 
volved in "litigation."" In addition, the bills show that the law firm de- 
voted time, not itemized as to the number of hours, to the question of 
reinstatement of paragraph 14 of the consent decree, the paragraph 
which provides for the compensation of counsel for the plaintiffs. That 
matter is, of course, of no possible concern to the Board of Monitors. 
Among the many specific examples of wholly unwarranted and un- 
authorized activity by the law firm is the preparation, for the Board of 
Monitors, of recommendations concerning officers of local unions. (See 


bills for August 7, 10 and 11, 1959.) Even after this Court's order of 


Jamuary 7, 1960, confining the firm to participation in "litigation", they 
continued to work on recommendations. (See bill for January 16, 1960.) 


As the Monitors’ Report reveals, "the law firm has rendered con- 
tinous legal support to the Board in the areas of active or potential Liti- 
gation related to the duties of the Board under the consent order." Thus 
it appears that the law firm is being used continuously to support the 
Monitors in virtually every facet of their functions. 


Vil. 

This Court is well aware of the admonition of Mr. Justice Frank- 
furter that, in sanctioning fees and other expenditures, a court should be 
the most sensitive of fiduciaries. Since July, 1959, when the law firm 
was first retained by the Board of Monitors, it has submitted to the Board 
bills totaling in excess of $63,000. Since this Court's stay was lifted 
in Jamary of 1960, the firm has been billing at the rate of over $9,000 
per month--a rate in excess of $100,000 per year. The cost of the 
monitorship, thus far paid or accrued, has reached about one million 
dollars. Such a burden of costs cannot be borne by the International and 
should not be tolerated by this Court. On the basis of past performance 
the Board of Monitors will not accept a limitation on the use of the law 
firm. The solution, therefore, is immediately to reinstate the stay 
previously entered by this Court and, ultimately, to reverse the order 
of the District Court authorizing the Monitors to retain counsel. 

In connection with the burgeoning costs of the Monitorship and in 
view of this Court's direction to the Board of Monitors to comment on 
the future course of the monitorship, it is appropriate to note the motion 
now pending in the court below to authorize the International to call an 
immediate convention for election of officers. Such an election would 
substitute the democratic voice of the membership for a monitorship 
which has departed from the purposes for which it was created. In ad- 
dition to such an election, the safeguards contained in the Labor-Manage- 
ment Reporting and Disclosure Act of 1959 would insure to the members 
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of this union protection in the future equal to or greater than that 
presently afforded by the consent decree. In that way this ‘unusual 
manifestation of equity powers" would give way, as equity always 
should, before a statute which provides a complete and adequate 
remedy at law. 
Respectfully submitted, 


Edward Bennett Williams 
Harold Ungar 
Of counsel: Raymond W. Bergan 
David Previant 1000 Hill Building 


Warner Theatre Bldg. Washington 6, -. c. 
Milwaukee, Wisconsin Attorneys for the defendants 


* * * 


[ Filed July 18, 1960] 
ORDER 


Upon consideration of the letter of resignation dated July 11, 1960, 
filed in the above cause by Martin F. O'Donoghue, Chairman of the Board 
of Monitors, it is by the Court this 14th day of July, 1960 

ORDERED, that Martin F. O'Donoghue's resignation is herewith 
accepted, effective, however, when his successor is appointed and 
sworn in; and it is further 

ORDERED, that, as of Thursday, July 14, 1960, the Chairman of 
the Board of Monitors is granted a leave of absence from his duties as 
Chairman; and it is further | 

ORDERED, that, pending the appointment of a new Chairman, all 
the files and records and staff personnel in the offica of the Chairman, 
Room 502, 1411 K. Street, N.W., shall remain under the custody and 
control of the Chairman, Martin F. O'Donoghue, until his successor is 
appointed and sworn in. 


/s/ F. Dickinson Letts 
JUDGE 
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LETTER FROM MARTIN F. O'DONOGHUE, 

CHAIRMAN, BOARD OF MONITORS TO 

HONORABLE F. DICKINSON LETTS, DATED 
JULY 11, 1960 


Dear Judge Letts: 
* * * * 

Although recent progress has been made with regard to such matters 
as by-laws, election procedures and auditing procedures, the area in 
which the Board has made little or no progress is that of cleaning up 
corrupt influences within the Teamsters Union. It is the disputes be- 
tween the Defendants and the Board of Monitors in this critical area 
which have resulted in the frustrating delays experienced during the past 
months. In my opinion, as Chairman, the Defendant Provisional Officers 
have not taken proper remedial action against those union members, par- 
ticularly officers, guilty of violating fiduciary standards and the obliga- 
tions of the International Constitution. 

The Board of Monitors’ recommendations concerning these indi- 
viduals have met with stiff resistance. Although the Board of Monitors 
may make and has made recommendations enforceable by the Court that 
disciplinary action be taken against a particular officer or fiduciary by 
the Defendants, the adequte investigation and prosecution of the case 
are matters largely under the supervision and control of the Defendants. 
It is this area in which their discretion plays so large a role that De- 
fendants have acted in bad faith and have adopted evasive tactics even 
where charges have been directed to be filed by the Court of Appeals. 
Particularly flagrant is the manner in which the charges against Local 
107 of Philadelphia have been handled. Similar experience of the Board 
in this area is illustrated by the cases of Brennan, Smith and Bolling, 
Gross, Provenzano and Glimco, spelled out in the draft of the Third 
Report. 

* * * * 

In closing, I would like to state to your Honor that, at the time I 

accepted my appointment as Chairman, because of my experience in 
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representing many unions in the labor movement during the past twenty- 
five years, I felt I could effectively aid, assist and make the road for the 
Teamsters easier in fulfilling their obligations under the Consent Order. 
The accomplishment of this, I felt, would be of great benefit not only to the 
Teamsters but also to the entire labor movement, 2 movement whose goals 
and purposes I have consistently attempted to advance throughout my career. 
To the fulfillment of the Order all my actions as Chairman of the Board 
have been directed, as have the actions of all the members of the staff 

of the Board. I particularly want to express my deep gratification to John 
Cassidy, the executive assistant to the Board of Monitors, and the law 
firm under the direction of Herbert J. Miller for their dedicated and loyal 
service to the Board, without whose efforts the Board could not have per- 
formed the tasks assigned. I have regarded my appointment as an Officer 
of the Court as both a professional and a personal honor, and I am most 
grateful for the opportunity to have served the Court, your Honor, the 
plaintiffs, the International Union, and its membership. 


Respectfully yours, 
Martin F. O'Donoghue 


[ Filed Aug. 12, 1960] 


LETTER FROM HON. F. DICKENSON LETTS 
TO COUNSEL DATED AUGUST 8, 1960 


Edward Bennett Williams, Esq., 
Godfrey Schmidt, Esq., 
Robert Silagi, Esq., 
Jacques Schiffer, Esq., 
Herbert J. Miller, Jr., Esq., 
Mozart Ratner, Esq. 
Gentlemen: 

In view of the statement by the Court of Appeals in Hoffa v. Letts, 
C. A. Nos 15676 and 15679, that counsel should "consult in an earnest 
effort to reach an agreed disposition of pending matters", I invite the 
above named persons to meet at 10:00 a.m. Tuesday, September 6th, 
1960 in Courtroom 4 of the United States Courthouse to discuss possible 
agreement and compromise or other disposition of the following pending 
matters. 
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(1) The manner of releasing Trusteed Locals. 
(2) The adoption and promulgation of final by-laws and consti- 
tational amendments. 
(8) Auditing procedures, auditing manual, etc. 
(4) Counsel fees for plaintiffs' counsel. 
(5) Pending bills of Price Waterhouse, the Board's law firm and 
bills of Boston, Massachusetts and Providence, Rhode Island law firms. 
The revolving fund. 
Pending compensation for Monitors. 
Disposition of the Local 245 interim report. 
Disposition of the Brennan matter. 
(10) Consideration of the Gross, Glimco and Provenzano matters. 
(11) Compliance with the judgment of the Court of Appeals in the 
parent case, Local 107, Feldman, Smith and Boling, etc. 
(12) ‘The time for a new court-supervised convention or the setting 
of a new date for a hearing of the motion therefor. 


(13) The manner in which the convention delegates shall be elected. 


If counsel feel that other areas of discussion would be fruitful, I 
suggest that they, too, be placed on the agenda and discussed at the meeting. 

It is my desire that the meeting shall be continued from day to day 
until each of the above items shall either be the subject of agreement or 
there is indication that no compromise or agreement can be reached. In 
case of agreement, such agreements shall be submitted to me in written 
form. All of the areas of disagreement should be outlined in writing with 
the position of each counsel set forth in a short and succinct fashion. The 
Court recognizes that any suggested agreement on the above matters will 
no doubt be passed on by the Board of Monitors. 

I shall designate my law clerk Mr. Welch to preside at the meetings 
since I will be engaged in other Court matters. In the event any disagree- 
ment should arise during the course of these meetings, I shall be available 
for consultation. 

In areas in which no agreement is possible, I shall hold a hearing 
in the nature of a pre-trial conference in which the views of the respective 
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counsel will be considered with a view toward the Court disposing of 


issues presented. If in the future it appears necessary the parties and 
the Monitors will be called in for consultation as to settlement. 


At a later time I think it would be fruitful for counsel representing 
Mr. Hoffa and counsel for the Monitors to discuss the forthcoming pro- 
ceedings on the Sun Valley Interim Report, which, as suggested by the 
Court of Appeals, might be conducted concurrently with the disposition 
of the matters listed above. | 

The Court desires that only those individuals to whom this letter 
is sent be present and participate in these discussions. I further request 
that counsel explore these matters carefully prior to the me and that 
they come to it with express authority to settle the matters outlined above. 

Mr. Martin F. O'Donoghue has been requested to hold himself 
available in order that he may attend these meetings if it is, felt that his 
long experience as Chairman of the Board of Monitors and his intimate 


knowledge of these matters would be helpful. 


Very truly yours,' 
/s/ : 
F. Dickinson Letts 


[ Filed Sep. 1, 1960] 


MEMORANDUM RE LAW FIRM FEES, MAY 1960 


MEMORANDUS “SS 


* * * * | 


The defendants have previously expressed the view that matters 
of intervention are not properly of Monitor concern. They are matters 
which should be handled by the parties. So much more is this true when 
the basis of the attempted intervention, inadequacy of representation by 
the then parties-plaintiff, is sustained by the Court of Appeals. Such a 
situation is Dorsey, et al. and Bath, et al. v- Cunningham, et al., No. 
15, 720 (June 16, 1960). It is important to note that the Board of Monitors 
carried the laboring oar in this Court and in the Court of Appeals in 
opposing this intervention. Six of the original plaintiffs, Milone, et al., 
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filed an opposition brief; but these six were, at that time, themselves a 
splinter group of the original plaintiffs. While counsel for the Board of 
Monitors was, in effect arguing the position of plaintiffs McFarland, et al., 
those persons were not even represented by pleadings before the Court of 
Appeals. It would indeed be a wholly novel and unprecedented situation to 
tax the defendants for the time spent by Board counsel in representing 

the position of the original plaintiffs. Especially is this so when that 
position was ultimately rejected by the Court of Appeals. Defendants, 
therefore, object to any payment for time spent in any manner on inter- 
vention matters. c 


* + * * 


Another non-compensable item is the reply filed to the "Sugges- 
tion of Lack of Jurisdiction” filed in the Court of Appeals by Robert J. 
Coar, et al., in Nos. 15,529, 15,569, and 15,570, alleging that the 
passage of the Labor Management Reporting and Disclosure Act of 1959, 
Public Law 86-257, 73 Stat. 519, 29 U.S.C. 309, et seq., ousted this 


Court of jurisdiction. This motion went to the continued existence of the 
Board of Monitors, not because of events transpiring under the Consent 
Decree, but because it challenged the jurisdiction of this Court to con- 
time to function. Such responses as had to be filed should have been 
filed by the interested parties--not by the Board. A response was filed 
by plaintiffs Milone, et al.; the position of the defendants was made per- 
fectly clear in a memorandum filed in English v. Cunningham, No. 15, 685, 
in which the defendants pointed out that the courts had uniformly denied 
the act retrospective application. Appellants’ Memorandum, No. 15, 685, 
filed June 18, 1960. No submission was made by plaintiffs Me Farland, 
etal. Again it appears that the defendants are to be taxed by the Board 
of Monitors for doing the work of the plaintiffs--a wholly intolerable 
situation. 
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[ Filed Dec. 9, 1960] 
PROPOSED STIPULATION 


Pursuant to the letter of August 8, 1960, from the Court to 
counsel for all parties directing meetings for the purpose of attempting 
‘to dispose of matters referred to in said letter and all other matters 
pending in the above-captioned litigation, counsel for all parties have 
held a series of meetings beginning on September 6, 1960, and continuing 
from day to day thereafter. Asa result of such meetings and the dis- 
cussions had therein, the parties have reached agreement and do now 
hereby agree and stipulate as follows: : 

1. The draft of model local union by-laws attached hereto as Ex- 


hibit A shall be recommended by the General Executive Board of the Inter- 
national Brotherhood of Teamsters for adoption by all local unions. Said 
recommendation shall be made to each local union by a letter, a copy of 
which will be published in "The International Teamster", as per Exhibit B 
attached hereto. The parties are in agreement that paragraph 4 of the 


Consent Order, previously entered herein on January 31, 1958, should 
be modified to confirm hereto. The parties agree that this recommenda- 
tion constitutes full compliance with paragraph 4 of the — Order 
as amended. 

2. All local unions presently in trusteeship shall be; ‘released to 
autonomy in accordance with the procedures specified in Exhibit C hereof. 

3. Proposed amendments to the 1957 Constitution of the Inter- 
national Brotherhood of Teamsters, attached hereto as Exhibits D-1 
through D-20, will be submitted to the Constitution Committee at the 
forthcoming convention, without limitation to the submission of additional 
amendments by the officers, Constitution Committee and the membership. 
It is recognized that under the constitution the convention is the sole judge 
as to the amendments to the constitution which shall be adopted. 

4. The defendants hereby agree that they will carry out the man- 
date of paragraphs 1(a) and 1(e) of the judgment entered on July 9, 1959, 
by the United States Court of Appeals for the District of Combis Cir- 
cuit in English v. Cunningham, No. 14,983. For the sole purpose of 


providing a complete record, the defendants, after they have carried 
out the mandate of the aforesaid paragraphs shall so state in writing to 
the Clerk of the United States District Court for the District of 
Columbia, which statement the Clerk shall include in the jacket of the 
above-captioned case. 

5. The parties agree that there is no issue concerning compli- 
ance with all paragraphs of the judgment of the Court of Appeals in 
No. 14,983, hereinabove referred to, which required specific action by 
the defendants to wit: paragraph 1(c) relating to an audit of Local 808; 
paragraph 1(d) relating to Price-Waterhouse report; paragraph 1(f) 
relating to Samuel Feldman; paragraph 1(g) relating to the publication of 
certain materials in "The International Teamster"; paragraph 1(h) re- 
lating to Glenn W. Smith and H. L. Boling, who have been ruled in- 
eligible for office in the future and whose successors in office will be 
elected by the local union at the time of the election of delegates to the 
International Convention; paragraph 1(i) relating to temporary election 
rules; and paragraph 8 relating to publication in "The International 
Teamster” of material dealing with Godfrey P. Schmidt. 

6. With respect to paragraph 2 of the judgment of the Court of 
Appeals in No. 14,983, hereinabove referred to, it is agreed by the 
parties that the merger of Teamster Locals 183 and 959 in Alaska not be 
dissolved, unless, at the meeting for nomination of delegates to the 
International Convention, a majority of the members present and voting 
shall so determine. The notice of the said nomination meeting shall 
state that this question will be submitted at the meeting. 

7. The parties agree that no further proceedings with respect to 
the Interim Report of the Board of Monitors, filed herein on September 14, 
1959, shall be had. In lieu thereof, complete disclosure of the Com- 
prehensive Report of the Board of Monitors filed herein on July 13, 1960 
and any answer thereto which the General President sees fit to make 
shall be made to the convention before the election of officers. For that 
purpose, it is agreed that there shall be inserted in the kit of each dele- 
gate to the convention a copy of the said Comprehensive Report, a copy 


161 


of any written answer thereto which the General President shall see fit 
to make and a written notice that each delegate shall have the right to 
state his views to the convention concerning the subject of the said Com- 
prehensive Repo rt. The convention kit shall be made available to each 
delegate upon the acceptance of his credentials. It is further understood 
that the General President, whether or not he has chosen to make a 
written answer for inclusion in the convention kit, shall have the right 
to make at the convention such oral answer to the said Comprehensive 
Report as he may choose. | 

8. The parties agree that the depositions taken under order of 
this Court dated November 10, 1959, pursuant to the Interim Report of 
the Board of Monitors filed August 13, 1959, shall be handled as provided 
in paragraph 9 hereof. : 

9. With respect to all recommendations by or complaints pending 
before the Board of Monitors, other than those hereinabove referred to, 
the parties agree that no further action or proceedings be had. As to 
such matters the international Union agrees to review and finally dispose 
of such recommendations and complaints in the exercise of its constitu- 
tional discretion and judgment and will advise the complainants and/or 
interested parties of the disposition made and the basis therefor; pro- 
vided, however, that the complaints lodged with the Board of Monitors 
by any of the plaintiffs against any of the individual defendants are hereby 
withdrawn and shall be treated as disposed of by this stipulation. 

10. With respect to all other matters previously raised and now 
pending before this Court the parties agree that they are withdrawn. 

11. The parties agree that paragraph 5 of the Consent Order of 
January 31, 1958, has been complied with. | 

12. If any member of the International Brotherhood shall make a 
charge that a reprisal for his participation in the above-captioned liti- 
gation has been visited upon him by the Brotherhood, any of its subordi- 
nate organizations or any officer of either, the said charge may be the 
basis of proceedings under Article XVII, Section 6, subsections 8 and 
12, of the International Constitution. Nothing herein contained, however, 
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shall limit the rights of the International Brotherhood or any of its sub- 

ordinate organizations to proceed against any member under the consti- 
tution or applicable by-laws for violation of any of said member's duties 
or obligations under said constitution or by-laws. 

13. All of the records of the Board of Monitors shall be delivered 
to the Clerk of the District Court for incorporation in the public record 
of the above-captioned litigation. 

14. The objectors, Gene San Soucie, et al., and Robert J. Coar, 
etal., having withdrawn the objections to paragraph 14 of the Consent 
Order of January 31, 1958, heretofore lodged by them, the parties 
hereto agree that the International Brotherhood of Teamsters shall pay 
fees and expenses to various counsel in the case as hereinafter provided: 

(a) Upon the approval of this Stipulation by the District 
Court, the International Brotherhood shall pay to Messrs. Godfrey P. 
Schmidt, Thomas J. Dodd and M. Joseph Blumenfeld, in full and com- 
plete settlement of their claims for services rendered as plaintiffs’ 
counsel through January 31, 1958, the sum of one hundred and eighty 
thousand ($180, 000.00) dollars, one-half thereof to Mr. Schmidt and the 
other half to Messrs. Dodd and Blumenfeld jointly. 

(b) Upon the approval of this Stipulation by the District Court, 
the International Brotherhood shall pay Mr. Schmidt the sum of fifteen 
thousand ($15, 000.00) dollars in full and complete settlement of any ex- 
penses he claims to have incurred in connection with this litigation, pro- 
vided that he shall have submitted to the International Brotherhood a 
satisfactory affidavit in support of his expense claims. 

(c) With regard to services performed after January 31,1958, 
the following claims are made by counsel for various parties: 


Fees Expenses Total 


Godfrey P. Schmidt, counsel 
for plaintiffs McFarland, et al. 


Jacques M. Schiffer and 
J. Benjamin Simmons, counsel 
for plaintiff Cunningham 


Seymour J. Spelman and 
Robert Silagi, counsel for 
plaintiffs Milone, et al. 


John T. Wiley, Harry H. Craig 
and Warren Woods, counsel for 
intervenors Dorsey, et al., 

and Bath, et al. 


Mozart G. Ratner, counsel for 
intervenors Dorsey, et al., 
and Bath, et al. 


The International Brotherhood will pay to each of the above-listed counsel 
such part of their claims as shall be determined by : >a 
Special Master to be appointed by the District Court for the sole purpose 
of determining the quantum of fees and expenses to be paid, the defendants 
having the right to challenge the quantum, the parties hereto further 
agreeing that the determinations of the said Special Master shall be final. 


15. The International Brotherhood agrees to pay, upon the ap- 
proval of this Stipulation by the District Court, the sum of four-thousand, 
one-hundred and seventy-three ($4,173.26) dollars and twenty-six cents 
to Messrs. Foley, Hoag and Eliot of Boston, Massachusetts, and the sum 
of five-thousand ($5, 000.00) dollars to Messrs. Kiernan, Connors and 
Kenyon of Providence, Rhode Island, the said sums being in payment of 
claims for legal services rendered to the Board of Monitors, or individual 
members thereof, or members of the staff thereof. | 

16. The parties hereto further agree that any provision of the Con- 
sent Order of January 31, 1958, which may be inconsistent with this 
Stipulation is hereby amended to conform herewith. | 

Executed, this 25th day of October, 1960, by: 

/s/ Raymond W. Bergan 
Counsel for the defendants 

/s/ J. M. Schiffer 

Counsel for plaintiff Cunningham 


/s/ Robert Silagi 
/s/ Seymour J. Spelman 


Counsel for plaintiffs Milone, 
et al., 
except for Steve Milone and 
John McManus 


Insofar as I represent the class in this class action I concur 
and I urge this Court's approval. The named plaintiffs I 
represent have, however, refused approval. 


/s/ Godfrey P. Schmidt 
Counsel for plaintiffs McFarland, 
et al. 
and for the class involved. 
/s/ Mozart G. Ratner 
/s/ John T. Wiley 


Counsel for intervenors Dorsey, 
et al., 


and Bath, etal. 


Approved: 

Except as to paragraph 7, 
F. Dickinson Letts, 

United States District Judge 


As to paragraph 7, 
Joseph R. Jackson, 
United States District Judge 


[Rec'd. Dec. 21, 1960] 
PROCEEDINGS Dec. 9, 1960 

THE DEPUTY CLERK: Case of Cunningham versus English. 

THE COURT: Let the record show that, agreeable to the suggestion 
of the Court of Appeals, this Court some little time ago set up a confer- 
ence at which all interested parties were invited to be present to effect 
agreement and understanding with respect to various matters which the 
Court set out in the form of an agenda. 
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That conference, the Court thinks, made earnest effort to re- 
solve the questions which seemed to be in dispute. They have reached 
agreement in that conference with respect to certain matters which the 
Court will entertain this morning, since various objections have been 
interposed. , | 

One of those matters was the promulgation of a model set of by- 
laws which the Court hoped might become uniform throughout the locals. 


And I will ask consideration of that matter at this time. 


MR. BERGAN: Good morning, sir. 
THE COURT: Mr. Bergan. 
MR. BERGAN: Perhaps I can lead off on this topic and be very, 


very brief. 

I might supplement the opening statement which Your Honor made 
by saying that the conference which was held at Your Honor's direction 
began on September 8 of this year and continued, virtually unabated, for 
a period in excess of eight weeks. There were a composite total of 
nineteen separate attorneys who took part in this conference over that 
period, representing all parties. I understand, though I have not checked 
these figures myself, I am advised that there was a total of in excess 
of ninety hours devoted to the conference over that period, that the 
average of persons attending each conference was five, which by even my 
very poor arithmetic amounts to a considerable amount of man-hours 
that went into attempting to dispose of this very difficult and very in- 
volved piece of litigation. 

we arrived, if the Court please, on October 25th, in what we thought 
at the time was a complete agreement on every item which Your Honor 
had set forth in the agenda and on certain other items which had been sug- 
gested by counsel at the meeting. And, with the Court's permission, I 
would hand up a document with which Your Honor is already familiar, 
that is, the signed agreement which was reached on October 25. I would 
ask permission of the Court to substitute a photostatic copy of that at a 
later date for the signed agreement. : 

This was, if I may just continue this little bit of history-- 


166 


THE COURT: Well, if this is approved, it should become a part 
of the court file. 

MR. BERGAN: All right, sir. I would ask only that I be permitted 
to substitute a copy for the original in the -- Very well. All right. 

THE COURT: If they are to be filed, they must be the originals. 

MR. BERGAN: All right, sir. This was presented to Your Honor 
shortly after the document was approved by all of the counsel participating 
at that meeting. 

The document which Your Honor has provided for various things to 
be done simultaneously. There is no point in going into the very spcifics 
of it, but it provided for simultaneous action in perhaps eight different 
spheres. 

At the first conference which we had with Your Honor following 
this report--was in essence the first report to Your Honor of the results 
of the conference--Your Honor suggested that we undertake to do certain 
of the things which could be done immediately, rather than try to have 
things done on a simultaneous manner. So we thereupon adjourned and 
excerpted from this signed agreement certain portions which we have to 
present to Your Honor this morning. 

The first one, if the Court please, is an order, which we presented 
first to the Court on the 28th of November, in chambers, and at the re- 
quest at that time of certain of the counsel representing the plaintiffs 
it was set down for a formal hearing this morning. The first document 
is an order authorizing and directing the promulgation of certain by-laws 

which were drafted at this conference of attorneys, approved, as 
that signed agreement will indicate, by all counsel present at that time, 
and attached thereto is a letter of recommendation by which these by- 
laws will be recommended to the constituent locals throughout the country. 
I would hand that up for Your Honor’s consideration. 

* * * * 

MR. SCHMIDT: **** Then my clients objected to the reprisal 
section. They thought that there ought to be some permanent body under 
court supervision, impartial and outside the auspices of the union, for 
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ment proceedings we had gotten the union attorney to agree to a procedure 
under which all reprisals would be treated as violations of Article 18, 


Section 6, subdivisions 8 and 12 of the International Constitution. 
* * * * 


MR. RATNER: May it please the Court, as you know, I represent 
in this proceeding the interveners, the vast bulk of the membership of this 
International union, for the limited purpose of attempting to speed up 
the ultimate attainment of the objectives of the consent decree, which 
Mr. McCarthy says binds us all, and is construed by the Court of Appeals, 
and indeed it does. And one of the purposes of the Court of Appeals, as 
Your Honor has effectuated it and noted it, was to have counsel for the 
parties get together, to try to settle this case, and dispose of the mat- 
ters that had been put on the monitors' backs to do themselves because 
there was not any practical possibility of a board of monitors functioning 
to do the job. **** | 

* * * 

THE COURT: Mr. Miller. 

MR. BERGAN: Your Honor, I don't wish to be captious about this, 
but may I ask in what capacity Mr. Miller is addressing the Court this 
morning? | 

THE COURT: I think he is of record, has represented the Board 
of Monitors. 

MR. BERGAN: That is correct, sir. But the Court of Appeals has 
held, and very precisely, that Mr. Miller has no individual status. He 
is here only as a representative of the Board of Monitors. The Board of 
Monitors at the present time is Mr. Smith and Mr. Bufalino. I find it 
difficult to anticipate that Mr. Miller is going to speak the unanimous 
thoughts of Larry Smith and Bill Bufalino this morning. — 

THE COURT: And that comment causes me to remind counsel 

participating here this morning that the Court of Appeals has said that 
you must complete that Board of Monitors; you must agree upon terms. 
This Court hopes you will do that. But since the Court of Appeals made 
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the pronouncement, this Court has seen no inclination on the part of 
anybody to comply with it. I wish you would. 

Regardless of Mr. Miller's status, even if it is amicus curiae 
the Court wants to hear him. 

MR. MILLER: Thank you, Your Honor. I would like the record 

to be very clear that I have, in the settlement negotiations in which 
I participated, never indicated that I was representing the Board of 
Monitors, and I think Mr. Bergan will agree that that was made quite 
clear from the very beginning. The Board of Monitors was not functioning. 
I attended those meetings because Your Honor by letter requested that I 
attend those meetings. And in accordance with Your Honor's request I 
did attend the meetings. I do not here represent the Board of Monitors. 

I did not during those meetings represent the Board of Monitors, nor 
did I pretend to. 

If the Court please, the by-laws which were the subject of the 
settlement agreement are, I believe, probably minimum standards which 
may be adopted by local unions of the Teamsters. The by-laws promul- 
gated by the Board of Monitors, I think, are a much better document. I 
think they give greater rights to the members of the Teamster Union. 

There is a practical problem that bothered me throughout the settle- 
ment negotiations and that was if this Court would recommend the stronger 
version, the Board of Monitors by-laws, how many of the local unions 
would adopt them. I personally came to the conclusion that as a practical 
matter we would probably be better off with the minimum standards that 
were agreed to by counsel at the meeting rather than the Board of Monitors' 
draft which I consider eminently superior. 

I would like to point out that there have been statements made here 
this morning that all counsel who participated in the settlement negotia- 
tions did in fact agree to all of the issues that were, quote, "settled," un- 
quote, during those negotiations. I would like the record to show that 


I did not agree to many of the proposals. I did agree to some. AndI 
did not--in fact I was not asked to sign the settlement agreement, the 
package, nor would I have done so had I been asked. 
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In sum, Your Honor, I feel that at the present stage the Board of 
Monitors is not functioning. If the board were functioning, I think it 
would be preferable for them to promulgate these by-laws as required. 
Since they are not, since this case has gone on, I must concede, asa 
matter of practicality, it would probably be better to accept the proposed 


by-laws agreed to by counsel at the settlement conference. | 2s 
* * * * 

MR. BERGAN: * * * * As Your Honor is no doubt aware, and as 
Iam sure all of the gentlemen assembled here wauld agree, when we 
gathered across the hall under the tutelage or supervision of Byron 
Welch, and during the first week in September and the ensuing weeks, I 
think with respect to the by-laws there was complete agreement on three 
basic premises which really served as the underlying foundation of the 
agreement which was subsequently reached. | 

The first one was, and I think as Mr. McCarthy has correctly 
stated, pursuant to the consent decree itself, predating even the first 
opinion of the Court of Appeals to which Mr. McCarthy refers, pursuant 
to the consent decree itself, recommendation and drafting of a code of 
model local union by-laws was to be the function of the Board of Monitors. 

This is the function given to them in January of 1958. 

Your Honor will recall that in March of 1960, almost two and a 
half years later, the defendants were required to file before Your Honor 
a motion in the nature of an undertaking to require the Board of Monitors 
to adhere to the duty imposed upon them, to draft a code of model local 
union by-laws so that we would be able to recommend them to the local 
unions affiliated with the International Union. 

I think the first underlying premise was that the counsel assembled 
at this meeting were going to try to do the work, at least in this sphere, 


which the Board of Monitors had initially been given to do and which, 


from my point of view, they defaulted on, but for one reason or another 
had not been accomplished. : 

The second underlying premise was this: Between the time that 
the consent order was entered, which is now almost three ‘years ago-- 


it is a fact that is rather difficult to believe, that this case which was 
settled three years ago is still before Your Honor. In the fall of 1959 
the Congress of the United States enacted what has been popularly re- 
ferred to as the Landrum-Griffin Labor Reform legislation. I think it 
would be the essense of sticking our heads into the sand if we did not 
concede that large portions of this bill were aimed at the defendants in 
this case; that specific sections of the bill were directed at what the 

Congress thought at least were improper practices within the Inter- 
national Brotherhood of Teamsters. The second underlying premise, 
then, of these negotiations as far as by-laws, as I see it, is that the 
Congress had legislated in a very large sphere of the area which model 
local union by-laws would cover, and that there was no need therefore 
for the model local union by-laws to duplicate, supplement, add or 
sabtract from what Congress had done. 

The third and perhaps the most basic premise was that what we 
were doing, and Your Honor has alluded to this at least once this 
morning and several times at the informal conferences that we have had, 
what we were doing at this meeting of counsel, was drafting a set of 
local union by-laws which would be recommended for adoption by local 
unions throughout the United States. We started off with the premise 
that we could draft the hardest, the most difficult set of by-laws for 
local unions to live under, and we could have a beautiful set of by-laws 
draft from certain people's point of view and no local unions adopt them. 

* * * * 

MR. BERGAN: * * * * The position of Mr. Silagi, I think, is in- 
deed an anomalous one. He and his associate counsel participated, and 
participated very helpfully, during the long series of negotiations. * * * 

* * * * 

MR. SCHMIDT: * ** Now, Mr. McCarthy also pointed out that 
the Monitors had a mandatory duty to draft by-laws. I submit that one 
of the basic premises on which we all met, and which was not mentioned 
by Mr. Bergan, is this: that we, as attorneys for all of the interests in- 
volved, had a right to go beyond the by-laws and even beyond monitorial 
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recommendations. I still believe that to be true. 

And I am particularly persuaded to that opinion by the fact that 
limited interveners, who were clearly given the right by the Court of 
Appeals and this Court to participate in these negotiations, claimed to 
represent, and there has been no evidence to deny that they are right 

when they claim to represent, 450, 000 Teamster members dis- 
tributed in about 200 or 250 locals. That deserves some consideration 
here in addition to the consideration that certainly ought to be given to 
the objections of eight or so named plaintiffs. | 

* * * * 

MR. SCHMIDT: * * * I say in conclusion, Your Honor, that a good 
deal of the Landrum-Griffin Act was practically copied from the consent 
order that Your Honor approved. Thank you. : 

MR. McCARTHY: Your Honor, I-- 

THE COURT: Mr. McCarthy. 

MR. McCARTHY: Your Honor, I know that copies of this fourth 
draft have been lodged with this Court. Iam not sure whether they have 
been filed with the Court. AndI would like to tender one and have Your 
Honor-- 

MR. RATNER: If Your Honor please, I would like to interpose an 
objection to the filing of that document. 

It is my understanding that what you are asking to have filed in this 
court is something that you have referred to as a fourth draft of model 
by-laws recommended by the Board of Monitors? | 

MR. McCARTHY: Adopted by the Board of Monitors and recom- 
mended by them. | 

MR. RATNER: As a matter of fact, Your Honor-- 

THE COURT: If that is true, they are already in the file. 

MR. RATNER: Correct. If they had been adopted and recom- 
mended by the Board of Monitors, they would have been in the file. The 
reason they are not in the file is that they were never adopted by the 
Board of Monitors, as I understand it, and, Iam certain, were never 


recommended; because if they had been recommended, the whole problem 
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that Your Honor put counsel at these meetings to get together and agree 
on a set of model by-laws would have been non-existent. The purpose 
and function of paragraph 4 of the consent decree would have been carried 
out by the recommendation. 

MR. BERGAN: I join in that objection, Your Honor. Certainly, it 
is clear from the record that these by-laws have never been recom- 
mended to the defendants. There is a factual dispute as to whether these 
by-laws have in fact ever been properly adopted by the Board of Monitors. 

However, with that reservation and with that understanding, I have 

no objection to them having been lodged here as papers of the Board 
of Monitors. But I would object to them having been offered as docu- 
ments which have been formally approved by the Board of Monitors and 
formally recommended to the defendants. 

MR. McCARTHY: Your Honor, I understand they have been ap- 
proved by the Board of Monitors. Now, whether they were recommended 
to the defendants or not, Iam not sure. I know in some correspondence 
in the file that I read there was some qualification when they were sent 
to the defendant. Perhaps-- 

MR. BERGAN: I think Mr. Miller may be able to resolve this. 

My recollection, Mr. McCarthy, until the last several weeks-- 

THE COURT: Mr. Miller is right here. 

MR. BERGAN: --is that these were sent as a basis for discussion, 
were they not? 

MR. MILLER: Your Honor, if I recall, the Board of Monitors 
voted on these by-laws and did adopt them. They then wrote a letter to 
Provisional President Hoffa. And the letter stated, in effect, that they 
were submitted these by-laws to him and requested him to read them and 
that they would be the basis of discussion. 

I have taken the position that the board did in fact adopt these 
by-laws but because they wanted to be practical about it they wanted to 

discuss them further with the General President to see what his 
objections were before they were promulgated. They were never actually 
recommended as the Board of Monitors’ by-laws, but they were adopted 
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by a majority of the board and consequently I have always felt and re- 
ferred to them as the Board of Monitors’ by-laws. | 

1 do believe it would be well if they were made a part of the files 
and records of this case. | 

MR. BERGAN: Ihave no objection to them, Your Honor, having 
been lodged here or being lodged here as a part of the record of the 
case. Ido have an objection if they are described as by-laws adopted 
by or recommended by the Board of Monitors. | 

THE COURT: The Court sustains the objection. If they are to 
be filed in the files of the Court, it must be by the board and, not by any 
litigant. So that the objection is sustained. | 

You may hand that back to Mr. McCarthy. * * * * 

* * * * ' 

MR. BERGAN: * * * * With the exception, however, of these six 
or seven local unions, and two others, whose elections have been held 
but whose release has been delayed due to certain auditing problems, 
there are a few less than fifty locals presently remaining in trusteeship. 

With that in mind, and with the Title 3 of Landrum-Griffin facing 
us, which makes presumptively invalid any trusteeship which adheres 
for a longer period than eighteen months, counsel entered into a dili- 
gent effort to find a manner in which the rena ining locals in trusteeship, 
all of them, with the exception of the ones which, one or two which have 
been put in in the last month, all of the ones covered by Your Honor's 
order of October 22, 1959 which approved these election rules and made 
them applicable to trusteed locals, could be released from trusteeship 

within the next two and a half months. We adopted, Your Honor, 
as a basis, the election rules themselves, which had been agreed upon 
by all parties and the Board of Monitors and had been approved by this 


Court, parts of which were subsequently reviewed by the Court of Appeals, 


with no adverse comment. 

We have provided--Your Honor is familiar with this order. I 
won't read it. It is, again, an order which is excerpted almost verbatim 
from the package which had been approved earlier by all of the counsel 
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around the table representing parties in the case. We have provided that 
an election will be held in every trusteed local which was in trusteeship 
as of October 22, 1959; that the election rules, except with certain minor 
modifications which are not important and with which all counsel had 
agreed, will be utilized in each of these local unions. We have provided 
for a terminal audit of each of the local unions by a certified public ac- 
countant, a licensed certified public accountant, not an employee of the 
International Union or any of its affiliate or subordinate bodies, and, 
perhaps more importantly, and at Your Honor's suggestion, a certified 
public accountant selected by the incoming officers, not by the outgoing 
trustee or any of the people appointed by him. 

We have further provided that the election in these locals is to be 
sapervised by an outside agency or person, if a majority of the members 

at the nominating meeting vote to have this local union election so 
supervised. 

We felt, Your Honor, and I think I speak for the counsel around 
the table--certainly it was the position of the defendants--that with the 
passage of Landrum-Griffin, with the very close scrutiny which the 
Teamster trusteeships have as a matter of public record been given in 
the past several months by enforcement officers of the compliance division 
of the Department of Labor, with the detailed financial reports which are 
required under the various auditing and reporting provisions of Landrum- 
Griffin, that we have gone further in this order than is necessary to ef- 
fect a free, fair, open and honest election and audit after election. 

We have further provided that the election in each of these local 
unions will have taken place within 75 days from the date this order is 
entered. We hope, if the Court please, that this period can be shaved 
to 55 or 60 days. We have made it 75 as an outside limit simply to take 
care of some unforeseen eventualities. 


I would offer this order for Your Honor’s consideration and approval. 
* * * * 


[ Filed Feb. 1, 1961] 
MOTION TO DETERMINE COUNSEL FEES 


Come now plaintiffs Milone, et al., and move this court for an 
order (1) to require an accounting by the defendants of all counsel fees, 
costs, and expenditures of every kind made out of the funds of the Inter- 
national or any subordinate body in connection with the litigation, ex- 
cept those relating to the costs of the Board of Monitors; (2) to enter an 
order requiring the individual defendants to refund all such expenditures 
to the International; (3) to restrain the individual defendants and the Inter- 
national from any such future expenditures in this litigation; (4) to en- 
join the representation of the International defendant by same counsel who 
represent officer-defendants; (5) to determine the fees and expenses of 
plaintiffs’ counsel to date and to direct the payment of same out of funds 
of the International; (6) and for such other relief as may seem just and 
proper in the premises; and as grounds therefor state: this court has 
the discretion and exclusive responsibility to determine whether and to 
what extent the funds of the International union and its subordinate bodies 
may be used to pay counsel fees in connection with this litigation, and, 
in the circumstances of this case, this discretion should be exercised to 
restore the funds used for the payment of fees to counsel for delinquent 
officers, prevent such use in the future and provide for the payment of 
plaintiffs' counsel fees, all as more fully set forth in the statement of 
Points and Authorities filed herewith and made a part hereof. 

/s/ Robert Silagi 

745 Fifth Avenue _ 

New York, New York 
/s/ Seymour J. Spelman 


902 Warner Building 
Washington, D. C. 


Counsel for plaintiffs 
February 1, 1961 Milone, et al. 


[ Filed Feb. 10, 1961] 


MOTION OF PLAINTIFFS MCFARLAND, ET AL, 
ADOPTING THE MOTION TO DETERMINE COUNSEL 
FEES FILED BY PLAINTIFFS MILONE, ET AL: 
AND FOR ADDITIONAL RELIEF 


Comes now the plaintiffs McFarland, et al, by their attorney 
Joseph S. McCarthy and adopt the Motion to Determine Counsel Fees 
filed herein on February 1, 1961 by plaintiffs Milone, et al, including 
the points and authorities filed in support thereof. 

These plaintiffs request relief in addition to that prayed for by 
plaintiffs Milone, et al, since clearly the substantive obligations assumed 
by defendants in Paragraph 5 of the Consent Decree require not only that 
the International "adhere to recognized legal and equitable standards 
and obligations imposed upon fiduciaries" but also require that the 
defendants insure that these standards are maintained in their subordinate, 
affiliated bodies, i.e., Conferences, Joint Councils and Local Unions. 

The Court of Appeals in English v. Cunningham 106 U.S. App D.C. 
70, 269 F2d 517 recognized the scope of defendants’ obligation under 
paragraph 5 and the power of the General President under constitutional 
authority to effectuate compliance in these subordinate bodies. 

The interests of the class as represented by the plaintiffs in this 
litigation is no less vital or real in the funds of subordinate groups than 
it is in the treasury of the International. 

The motion by plaintiff Milone, et al, makes it clear beyond doubt 
that funds of the International are held in trust for the benefit of the Inter- 
national and its subordinate bodies; and that fiduciaries, individual de- 
fendants herein, cannot charge against this trust legal fees and related 
expenses when the officer-fiduciaries are called upon to render an ac- 
counting of their Stewardship unless and until the fiduciaries have been 
exonerated of any wrongdoing. The same principle and obligation applies 
with equal force to the funds of subordinate bodies. Upon reason and 
authority the defendants should be compelled to disclose the extent to 
which funds of subordinate bodies have been utilized to defend this action. 
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Accordingly plaintiffs McFarland, et al, request that in addition 
to the relief prayed for by the Plaintiffs Milone, et al, the Court enter 
an Order requiring the defendants to determine whether funds of any 
Conference, Joint Council, or Local Union of the International have been 
expended to defray legal or related expenses incurred in the defense of 
this litigation, including the course and amount thereof. | 


Joseph 8. McCarthy 


745 Washington Bldg. ’ 
Washington 5, D. c. 


[ Filed Feb. 15, 1961] 


MEMORANDUM OF DEFENDANTS RE LAW 
FIRM FEES, 6/1/60 - 12/31/60 
* * * * 


September, October and November, 1960 


Virtually all the time devoted to this cause by Monitors’ counsel 
during these three months was in attendance at, or attending’ to matters 
related to, the meeting of counsel called by this Court by letter of August 8, 
1960, for the purpose of arriving at a settlement of this litigation. This 
raises several problems. Although Monitors’ counsel was invited to 
these meetings by the Court, in the absence of a client whose views could 
be represented it is difficult to understand what obligation the defendants 
have to support this attendance. The Courts have made very clear that 

the Monitors are not parties to the litigation. English v. Cunningham, 
361 U.S. 897, 905 (1959); Cunningham v. English, $61 U. s. 897, 905 
(1959); English v. Cunningham, 106 U.S. App. D.C. 70, 14, 269 F.2d 
517, 521; English v. Cunningham, No. 15,339, Order of October 27, 
1959. The Court of Appeals has made equally clear that the Monitors 
can only act through a majority determination of the Board, lish v. 
Cunningham, 106 U.S. App. D.C. 70, 88, 269 F.2d 517, 530 (1959), and 
that Monitors’ counsel is equally bound. English v. Cunningham, --U.5. 
App. D.C.---, 282 F. 2d 829. Under circumstances and legal inhibitions 
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sach as these, it is clear that Monitors' counsel, while attending the 
meetings, could not have been engaged in "Litigation. . . [ conducted] 
by the Board”. 


* 


[ Filed Feb. 17, 1961] 


MOTION FOR EXTENSION OF TIME TO ANSWER 
MOTION OF PLAINTIFFS McFARLAND, ET AL., 
ADOPTING THE MOTION OF PLAINTIFFS MILONE, 
ET AL., TO DETERMINE COUNSEL FEES: AND OP- 
POSITION TO UTILIZATION OF SAID MOTIONS AS 
BASIS FOR POSTPONING NEW CONVENTION 


* * * * 


Plaintiffs’ motions are lengthy, and pose novel and important ques- 
tions which require additional time for research in order adequately to 
prepare memoranda in opposition. 

* * * * 
Respectfully submitted, 
Mozart G. Ratner 


1411 K Street, N. W. 
Washington 5, D. C. 


Attorney for Dorsey et al. and 
February 17, 1961 Bath et al. 


[Filed Feb. 20, 1961] 


DEFENDANTS’ OPPOSITION TO MOTION TO 
PLAINTIFFS MILONE, ET AL, TO DETERMINE 
COUNSEL FEES 


* * * * 

The basic fallacy of the movants’ position, aside from the multi- 
plicity of other non sequiturs and flights of fancy contained in their 64- 
page "Points and Authorities", is that they treat the litigation as if it 
were a purely derivative action under Rule 23 (b), F.R. Civ.P., in 
which the International has no defensive interest, but rather is the real 
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party in interest on the plaintiff side. A brief summary of some of the 
background events of the litigation, all well-known to the Court, will 
suffice to refute the plaintiffs’ basic position. 

The amended complaint which went to trial before this Court and 
was disposed of by the Consent Decree more than three years ago sought 
an undoing of the 1957 convention under the supervision of Court officers 
and under procedures to be devised by those officers. The complaint 
alleged, to be sure, numerous wrongdoings by various of the officers 
of the International as a basis for challenging the validity of the acts of 
the 1957 convention, but it sought no relief against those officers and no 
reparation of those alleged wrongdoings. All it sought was a new con- 
vention to be held in such a way as to be unaffected by the alleged wrong- 
doings. | 


* * * * 

The Consent Decree itself, not only contains no acknowledgment of 
wrongdoing on the part of any of the individual defendants, but does not 
even purport to govern, restrict or affect them in any way. The only 
defendant it undertakes to govern, restrict or affect is the International 
itself. The various provisions relating to election procedures, bylaws, 
accounting procedures, fiduciary standards, trusteeships, etc., relate 
to the operation of the International as an organization. The Decree, 
far from imposing any sanctions against the individual defendants, whose 
right to occupy office in the International had been challenged in the com- 
plaint, actually recognized them as lawful officers until the holding of 
a new convention. | 

Thus, as shown by the prayer of the complaint and by the provisions 
of the Consent Decree, the real dispute in this litigation was between the 
plaintiffs and the International, the individual defendants occupying little 
more than a nominal or technical role as the instrumentalities through 
which the International acts. So far as the post-decree course of the 
litigation is concerned, it became even clearer that the real party in in- 
terest on the defendant side was the International. As this Court knows 
very well, the matters it has had before it since January 31, 1958, have 
dealt generally with the efforts of the Board of Monitors to effect what 


180 


they consider to be desirable reforms in the administration of the Inter- 
national. These have been matters in which the International, as an 
organization, has had a very vital interest, which interest it expressed 
through its officers. That the officers contended on behalf of the Inter- 
national against many of the Monitors’ proposals does not, of course, make 
the interests they defended their own personal interests rather than those 
of the International. 

It may be granted arguendo that the directors of a corporation may 
not use corporate funds to defend themselves against a derivative suit 
brought against them by a stockholder on behalf of the corporation to en- 
force a corporate claim or right. In such a suit, the corporation, while 
nominally a party defendant, is actually the real party in interest on the 
plaintiff side. Koster v. Lumbermens Mutual Casualty Co., 330 U.S. 
518, 522-23. Despite its location on the defendant side of the caption, 
the corporation will be the direct beneficiary of the plaintiff's victory, 
for any judgment will be entered in its favor, not in favor of the plaintiff 
stockholder. Price v. Gurney, 324 U.S. 100, 105. The directors, on 
the other hand, are the parties from whom the corporation will obtain 
restitution. In such a suit, the directors are the real parties defendant 
and the corporation, while a nominal defendant, is the real plaintiff 
whose primary right is being asserted on its behalf by the stockholder 
who is 2 nominal plaintiff. 

The case is altogether different, however, where stockholders sue 
to compel declaration of a dividend. In such a case, the right being 
asserted is not the right of the corporation, but rather the common pri- 
mary right of all the stockholders and it is asserted against the corpora- 
tion, which is the real party defendant. The stockholders will benefit 
from the judgment and it will be directed against the corporation. Knapp 
y. Bankers Securities Corp., 230 F.2d 717, 721 (3rd Cir. 1956). Al- 
though the corporation acts through its directors in declaring dividends, 
the suit will lie against the corporation whether or not a majority of the 
directors are made parties defendant. Doherty v. Mutual Warehouse 
Corp., 245 F.2d 609, 612 (5th Cir. 1957). Similar considerations apply 
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when a stockholder sues to enjoin the corporation from selling unissued 
stock to an officer in derogation of preemptive rights of all the stock- 
holders. Such a suit, also, "is a suit not secondary, to enforce a primary 
right of the corporation, but one directly against the corporation in which 
the corporation is not a nominal defendant but the actual one.” Ames v. 
Mengel Co., 190 F.2d 344, 346 (2d Cir. 1951). 
The distinction to be made is whether the relief sought by the suit 

s for the corporation or from it. Where directors have enriched them- 
selves at the expense of the corporation and the purpose of the suit is to 
recover their spoils, the recovery goes to the corporation, 50 so that it is 
the real plaintiff in interest and only nominally a defendant. On the other 
hand, when the relief sought is the vindication of a contractual right be- 
longing to the stockholders under their stock certificates, the recovery 
comes from the corporation, so that it is the real party defendant. And 
although the officers or directors may be joined as parties ‘defendant in 


such a suit, they are only nominal in the sense that the action will lie 


with or without them. 

Applying these considerations to the case at bar, it becomes evi- 
dent that the suit here is analogous to a stockholder suit to compel 
declaration of a dividend, rather than one to compel directors to make 
restitution to a corporation. The suit was founded not on any right of 
the International against its officers, but rather on the primary contrac- 
tual right of the members against the International as embodied in the 
International's constitution. Rather than being brought as a derivative 
action under Rule 23 (b), F.R. Civ. P., this suit was brought as a true 
class action under Rule 23 (a)(1) to enforce the joint or common rights 
of "the members" of the International. Cunningham v. English, et al., 
106 U.S. App.D.C. 98, 94, 269 F.2d 539, 541 (1959). Although acts of 
wrongdoing by the officers were alleged, no restitution or ‘reparation to 
the International by reason of such alleged wrongdoing were sought by 
the complaint. The rights sought to be vindicated were membership 
rights guaranteed by the International through its constitution. The relief 
provided in the Consent Decree, as has been shown, was directed to 
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reformationof the International's administration and procedures with a 
view to protecting the rights of the members vis-a-vis the organization. 
However loudly the plaintiffs may proclaim that what happened to the 
International was really for its own good, it cannot be denied that it was 
the plaintiffs who got the relief and that it came from the International. 
The International was, therefore, the actual party defendant in the suit 
and the individual defendants were named only so they might be personally 
bound by a judgment. But the judgment, as in the case of a judgment 
against a corporation ordering declaration of a dividend, would be no 
less effective if the individual defendants had not been named. 

The plaintiffs’ assumed conclusion that the International was only a 
nominal defendant and that the officers were the actual defendants can, 
therefore, hardly be farther from the truth. 

Even in a derivative stockholder suit brought on behalf of the cor- 
poration, a defense may be interposed by the corporation if the suit may 
tend to endanger rather than advance corporate interests. Otis & Co. 
vy. Pennsylvania R. Co., 57 F. Supp. 680, 682 (E. D. Pa. 1944). This 
is true a fortiori when the suit, like the instant one, is not derivative, 
bat the institrtional defendant is the actual defendant. The International 
was, therefore, fully entitled to retain counsel in this litigation. And 
if the International and the individual defendants are content to be repre- 
sented by the same counsel, they are free todo so. Id. at 684. 

The plaintiffs’ reliance on stockholder derivate cases under Rule 23(b) 
is misplaced and is calculated to confuse rather than elucidate the issue. 
Similarly, their strong reliance on Highway Truck Drivers and Helpers, 
Local 107, etc. v. Cohen, etal., 182 F. Supp. 608 (E. D. Pa. 1960), avails 
them nothing, for that case, like the stockholder cases they rely on, was 
in every sense a derivative suit on behalf of the union, in which the indi- 
vidual defendants were the actual defendants and the union only a nominal 
defendant. Section 501 (b) of the Labor-Management Reporting and Dis- 
closure Act of 1959, 29 U.S.C. § 501 (b), under which the action was 
brought, is a virtual paraphrase of Rule 23 (b), F.R. Civ. P. 

Since, as has been shown, the International, as the true party 
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defendant in the case at bar, had a right to make its defense, it follows 
that it could properly pay lawyers to represent it. And since there is 
nothing in the law to prevent it from retaining counsel who also repre- 
sent the individual defendants, no question can arise as to its right to 

pay the total bills of such counsel, except to the extent that such bills 

are not for services rendered to the International. The fact that numerous 
individuals happen to have been added as defendants has made not a whit 
of difference in this case. Every paper filed and every argument made 
by counsel on behalf of the International would have been exactly the same 
if the individual defendants had not been named. The only additional cost 
to the International arising from the representation of the individual de- 
fendants by its counsel arises from the time it takes to add the letter 


"gs" to the word "defendant" in the papers filed. 
* * * * | 


Il. The Question of Payment Of Plaintiffs’ Legal Costs 


In the second part of their motion Messrs. Silagi and Spelman 
really reach the subject that interests them. They assert that they are 
entitled to an order of this Court directing the International to pay them 
very substantial sums as fees for the services they have rendered as 
counsel for plaintiffs Milone et al. Exactly how much they want they do 
not say. They leave it to the Court's judgment, suggesting, however, that 
the figure of $35.00 per hour has a likely ring to it and that thousands of 
hours have been spent. See Points and Authorities, pp. 49, 55. The 
figure in question, then, while it may lack precision, ae not lack 
grandeur. 

This claim for allowance of fees out of the International treasury 
is largely based on the same confusion of analysis demonstrated with re- 
gard to the first part of the motion. Just as they argued that the Inter- 
national should not pay its own lawyers because it is really not a defendant 
in the action, plaintiffs' counsel argue that the International should pay 
them because it is really the true plaintiff in the action for whom they 
have been working. From their line of argument and the authorities they 
cite, it is perfectly apparent that they are treating the suit as a derivative 
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suit to vindicate the International's claims against its officers. As has 
been shown, however, the suit is not of that nature, but rather a primary 
action by the members to vindicate their claims against the International. 
The plaintiffs’ line of argument therefore collapses and their authorities 
become inapplicable. 

The International denies any general obligation to pay legal costs 
of members who bring suit against it. The only specific obligation to 
pay such fees is that spelled out in paragraph 14 of the Consent Decree: ) 
that the International "shall pay the fees of counsel for the plaintiffs and 
expenses incurred by those in the prosecution of this action, such fees 
and expenses to be determined by this Court." The International's agree- 
ment, by way of compromise, to pay those fees and expenses may not 
be treated as an admission of liability. See p.p. 2-3, supra. All it 
represents is an undertaking to pay a measurable sum of money in order 
to buy peace. The plaintiffs’ legal costs as of January 31, 1958, while 
not yet computed, were fixed and determinable. As partial consideration 
for the plaintiffs" agreement to the compromise, the International under- 
took to defray those costs, for which, otherwise, the plaintiffs would 
have been liable. It was not contemplated that the plaintiffs would have 
any legal costs after January 31, 1958, because the case had been settled 
and whatever additional work would need to be done would be done by the 
Board of Monitors, whose expenses, under paragraphs 10 and 12 of the 
Consent Decree, were to be borne by the International. The counsel fee 
provision of paragraph 14, therefore, cannot properly be construed to 
apply to fees for post-decree services rendered by plaintiffs’ counsel. 

Since there is no general obligation on the part of the International 
to defray the legal costs of the plaintiffs, since the specific obligation 
undertaken in paragraph 14 of the Consent Decree does not extend to 
post-decree fees, and since the services for which Messrs. Silagi and 
Spelman here seek payment were all post-decree, it follows that their 
motion must fail. Nor can they derive any solace from the fact that the 
International was willing, in the settlement negotiations of last fall, to 
undertake to pay post-decree fees of counsel for all the plaintiffs and 


185 


intervenors. That undertaking was offered as the price of peace and in 
no way represents an admission of liability. Moreover, as the plaintiffs’ 
memorandum itself points out, the settlement negotiations failed, so that 
the International's willingness to pay post-decree fees never became an 
obligation. Just as in paragraph 14 of the Consent Decree with respect 
to litigation prior to January 31, 1958, the offer of last fall was made in 
order to free the International from the fantastic burden of continued Liti- 
gation. The International expressed willingness to pay fees which the 
other parties would otherwise be obligated to pay. In the case of the 
intervenors, indeed, they had already paid the fees, so that the Inter- 
national's offer was to remunerate them for those payments. But, the 
peace sought to be purchased was never attained. Not even Messrs. 


Silagi and Spelman can now seek to hold the International to its offer. 
* * * | 


[ Filed Feb. 28, 1961] 
ORDER 


Upon the motion to dissolve the Board of Monitors herein and on the 
entire record herein, especially the minutes of the hearing before this 
court on February 28, 1961; and after hearing Godfrey P. Schmidt, Es- 
quire, Edward Bennett Williams, Esquire and Raymond Bergan, Es- 
quire for the motion and Seymour Spelman, Esquire who interposed no 
objections and no objections being noted, it is by the Court this 28th day 


of February, 1961 at 3:00 p.m. 


ORDERED that the Board of Monitors established and authorized 
by order of this court dated January 31, 1958 be and the same hereby 
is dissolved for all purposes. 


/s/ F. Dickinson Letts 


[Filed Mar. 2, 1961] 


MOTION TO REOPEN THE HEARING AND 
RECONSIDER RULINGS ON MOTION TO DE- 
TERMINE COUNSEL FEES AND MOTION 
FOR CONVENTION 


Come now Plaintiffs Milone, et al., and move this Court to reopen 
the hearing and reconsider rulings on Motion to Determine Counsel Fees 
and Motion for Convention and as reasons therefor state: 

In his argument to the Court Mr. Schmidt stated that he had raised 
the issue of defendants’ counsel's conflict of interest before the Board of 
Monitors when he was a monitor and that a majority of the Board over- 
ruled him. If this were accurate it would necessarily mean that Chairman 
QO’ Donogine voted with the Teamster-designated Monitor on the issue of 
defendants’ counsel's conflict of interest. This is a material misrepre- 
sentation of a fact that bears directly on the Court's ruling on the Motion. 
The Minutes of the Board of Monitors’ meetings do not show any such 
action and the affidavit of Martin F. O'Donoghue, Esq., sworn to the 2d 
day of March, 1961 (annexed hereto) demonstrate that the issue was not 
raised before the Board and, therefore, could not have been acted on by 
it. Moreover, there was no report on the matter filed with the Court by 
the Board of Monitors and it has never been otherwise raised with the 
Court. The determination of this factual issue--misrepresented to the 
Court--affects the conflict of interest issue, of central importance to 
Plaintiffs’ Motion which is convention-related and requires reopening of 
the hearings and reconsideration of the rulings on the Motion to Determine 
Counsel Fees and the Motion for Convention. 

Respectfully submitted, 
Robert Silagi 


745 Fifth Avenue 
New York, New York 
Seymour J. Spelman 


c/o Wasserman and Carliner 
902 Warner Building 
Washington, D. C. 
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AFFIDAVIT OF MARTIN F. O'DONOGHUE, 


Martin F. O'Donoghue, being first duly sworn pa to law, 
deposes and says: 

That he served as Chairman of the Board of Monitors from May 27, 
1958 until July 23, 1960. That he has read the excerpts of the oral 
arguments before the Court on Tuesday, February28, 1961. That in 
regard to the Motion filed by the Plaintiff in this case with respect to 
the accounting of attorneys' fees, and the question of the conflict of 
interest of Defendants’ counsel: that he has read the transcript of the 
oral argument wherein Godfrey Schmidt made the following | statement 

with regard to the question that the points of law and the issues raised in 

the motion filed by Seymour, Spelman and Joseph McCarthy, attorneys 
for the Plaintiffs, had been submitted and raised as an issue before the 
Board of Monitors. Mr. Schmidt made the following statement: 

"In the second place, Mr. Spelman is wrong, I think, 

on many of the facts that he assumes. He said that for the first 

time they had raised the conflict of interest, and Mr. Williams 

was correct in citing my October 1958 affidavit, but Your Honor 

will remember that I raised that many times, and no where more 

often than in those proceedings which involved objections to 

my fees by Coar and McKernan and Gene San Soucie. And it 

is true that I pressed that issue even on the appeal and the 

Court of Appeals paid no attention to that argument. But more 

than that, when I was a monitor, I presented that very issue to 

the monitors, and the majority of the monitors overruled me. 

So that it is not true that this is raised for the first time." 


I state to the Court that I have read the minutes of the Board of 
Monitors covering the period of time that Mr. Schmidt served as a member 
of the Board. It was an established rule of procedure that every motion 
presented before the Board, upon which there was a vote, was recorded in 
the minutes. This procedure was put into effect shortly after I became the 
Chairman. No entry is in the minutes which discloses any motion made 


by Mr. Schmidt that the Board of Monitors should take formal action 
with respect to the questions that the Defendants' attorneys were engaged 
in a conflict of interest and that the Inte mational was only a nominal 
defendant and that the defendant officers named in the law suit should 
pay their own counsel fees. Independent of the minute entries of the 
Board of Monitors meetings, I have no independent recollection of Mr. 
Schmidt ever raising this particular question before the Board of Moni- 
tors and requesting the Board of Monitors to take action on these ques- 
tions. It might be stated that in his affidavit of October 20, filed in re- 
sponse to the charges for his removal from office, Mr. Schmidt did 
aver under oath that Mr. Williams and Mr. Bergan were engaged in a 
conflict of interest; that in fact they were defending Mr. Hoffa and the 
other officers, and at the same time representing the International. 

This was a defensive pleading but did not raise the question properly 
before the Court. Mr. Schmidt at many times has made the statement to 
my knowledge that Mr. Williams and Mr. Bergan and the other attorneys 
were in conflict of interest when they were representing the International 
at the same time they were representing individual officers. 

I have also read Mr. Williams’ statement before the Court where 
my name was mentioned. My only answer to those statements is simply 
that questions presented to the Court in the pleadings filed by Attorneys 
Spelman and McCarthy, were never at any time placed before the Court 
in this litigation. Nor were they ever raised or presented to me, either 
as a Monitor or as a lawyer, when I entered my appearance on behalf of 
the International and the Defendants. This is the first time to my knowledge 
in all of this litigation that the legal questions raised in a motion to de- 
termine counsel fees and for an accounting, etc., have been placed before 
the Court. 


/s/ Martin F. O' Donoghue 


Subscribed and sworn to before me 
this 2d day of March, 1961. 
/s/ Lois Van Keuren 


(SEAL) Notary Public, D.C. 
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[ Filed Mar. 6, 1961--Court'’s Exhibit 2] 


LETTER FROM RAYMOND W. BERGAN TO 
THE HONORABLE F. DICKINSON LETTS, 
DATED JANUARY 17, 1961 


Re: John Cunningham, et al. v. 
John F. English, et al. 


Dear Judge Letts: 

Last Monday morning, at the conclusion of the hearing which had 
been scheduled with respect to Paragraph 14 of the consent decree, you 
called Mr. Schmidt, Mr. McCarthy and me into Chambers to discuss, 


in a preliminary manner, the ultimate conclusion of this very protracted 
litigation by means of a new Convention of the International Brotherhood 
of Teamsters. You asked the three of us to prepare for you memoranda 
setting forth our views as to what action is now required prior to the 
‘call of a new International Convention. This letter, a copy of which 
is being furnished to other counsel, will set forth the views of the de- 
fendants on the question which you raised. I would also ask that Your 
Honor place a copy of this letter with the file of the case. | 

It would not serve a useful purpose, at this time, to discuss, at 
any length, the progress which the International Union has made since 
the approval of the consent decree on January 31, 1958. As with all of 
the other parties to this litigation, Your Honor is familiar with the com- 
plex of far-reaching matters which have passed before the Court in that 
time. A very useful starting place, however, for our discussion is 
September 14, 1959, the date on which the President approved the Labor- 
Management Reporting and Disclosure Act of 1959, popularly and famil- 
iarly known as the Landrum-Griffin Bill, the codification of which appears 
at 29 U.S.C. 401 et. seq. References herein contained are to the sec- 
tions of the original statute. It would, of course, be the height of 
ostrich-like absurdity to deny that the Landrum-Griffin Bill was, in 
very large part, enacted as a result of what was thought to be evils 
existing within the International Brotherhood of Teamsters. Mr. Schmidt 
has, from time to time, made this statement in open court and I have 
agreed with him. He has gone so far as to say, on one occasion: 
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«. . . had the Landrum-Griffin Bill been a law at the 
time we instituted this case, we might very well have 
adopted other procedures under such a bill." Transcript 
of Proceedings, October 16, 1959, pg. 241. 
The Bureau of National Affairs, in a pamphlet entitled "The Labor Re- 
form Law", had the following comment: 
"The McClellan Committee looked into the activities 
of a dozen unions, but its major preoccupation was with the 
International Brotherhood of Teamsters. There is a parallel 
in the Act itself. While its impact extends to all unions and 
all employers, many of its provisions have 'Teamsters' 
written allover them. These include explicit rules as to 
the eligibility of union members to vote and run for office 
in union elections; an entire Title of the law devoted to 
trusteeships; and an amendment to the Taft-Hartley Act 
making it unlawful to demand from the operator of a truck a 
fee (other than wages) for unloading or handling the truck's 
cargo." (Emphasis supplied) pg. 1 
Thus it is no surprise that we find much of the consent decree paralleled 
in provisions of the law. Without attempting to be exhaustive in analysis, 
mention can be made of simply a few of the parallel requirements: 
(a) The right to vote periodically for elective 
officers, the right to honest advertised elections, the 
right to fair and uniform qualifications to stand for 
office, and freedom to express views at meetings (Sec- 
tion 3, Consent Decree) are specifically covered by 
Titles I, Il and IV, as well as Sections 609 and 610 of 
the Act, which secures these rights through penal 
sanctions and civil injunctive proceedings either at the 
instance of aggrieved members or upon application of the 
Secretary of Labor. 
(b) The adoption of local union bylaws (Section 4, 
Consent Decree) is required by Sections 101(a)(1) and 
201(a) of the Act. 
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(c) The establishment of accounting and financial 
methods and procedures and the imposition of fiduciary 
standards (Section 5 of the Consent Decree) are covered 
by Titles Il and V of the Act. 

(d) The provision against conflict of interests — 
(Section 5, Consent Decree) is covered by Section 202(a) 
and Title V of the Act. 

(e) The provisions for restoration of autonomy 
to local unions under trusteeship (Section 7, Consent 
Decree) are covered by Title Tl of the Act. : 

(f) The requirements for a full and fair coiveliion of 
the International Union (Section 9, Consent Decree) are 
covered by Titles I and IV of the Act. 

(g) The prohibition against reprisals Gestion 13, 
Consent Decree) is covered by Sections 101(a)(5), 102, 
401(e) and 610 of the Act. 


Under this law, not only are the state and federal courts, the Depart- 
ment of Labor and the Department of Justice empowered to secure en- 


forcement of individual or class complaints, but, perhaps’ ‘even more 
importantly, the law itself, in Sections 209, 301(c), 301(d), 303, 501(c), 
502(b), 503(c), 504(b) and 610, imposes severe criminal penalties for 
its violation. Finally, in this regard, the Court of Appeals pointed out, 
in Hoffa v. Letts, --U.S. App. D.C.---, --, 282 F. 2d 842, 847: 
', . , for though we assume that the 1959 Act does not 

supersede the Consent Decree there can be no doubt the 

Act is an important factor now in accomplishing the basic 

objective of the Consent Decree, namely, ‘to bring about 

a situation in which new elections of a de jure and non- 

provisional character could be held, consistently with 

the legal rights of plaintiffs and those for whom they 

act.' 106 U.S. App. D.C. at page 76-77, 269 F.2d at 

pages 523-524." 

It was against this background that Your Honor directed your 
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letter of August 8, 1960 to counsel inviting them to meet on a day-to- 
day basis in an effort to resolve the issues pending before the Court. 
As Your Honor is by now aware, these meetings were initiated on Sep- 
tember 8, 1960 and continued virtually unabated for a period in excess 
of eight weeks. A composite total of 19 separate attorneys, represent- 
ing all parties, took part in these conferences. This expenditure of 
more than 1700 man-hours resulted, on October 25, 1960, in a series of 
documents, signed by counsel then representing all parties, which, had 
they been approved by the Court at that time, would have resolved each 
and every remaining issue in the case and would have authorized a Con- 
vention of the International Brotherhood of Teamsters during the month 
of January, 1961. A copy of these settlement papers were filed with the 
Court, at my request, on December 9, 1960. 

For reasons expressed to us in Chambers during November, you 
did not approve the papers as drafted, basically, as I understood Your 
Honor, because they provided for simultaneous action in several different 
areas rather than, as Your Honor apparently preferred, having impor- 
tant matters like termination of trusteeships resolved prior to a Con- 
vention "call". 

With this background, all of which is, Iam sure, familiar to the 
Court, and is repeated here simply to bring into focus and context the 
matters set forth hereafter, it becomes, I think, advisable, if not 
necessary, to review some of the pertinent paragraphs of the settlement 
agreement in the light of the consent decree, the Landrum-Griffin Bill 
and the language of the Court of Appeals and, then, to review the accom- 
plishments since the settlement agreement was signed on October 25, 
1960. 


The Court of Appeals in Hoffa v. Letts, _ U.S. App. D.C.___, 
__, 282 F. 2d 842, 847, has, I think, effectively disposed of any pos- 
sible contention that all of the defendants’ obligations under the consent 
decree and prior judgments of the courts must be complied with prior 
to the "cali" of a Convention. 

"R is not clear to us that a new convention must await 
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compliance with all defendants’ obligations under the : 
Consent Decree and of our said judgment; that is, that 
all those obligations necessarily relate to the ability _ 
of the membership to elect their officers with reasonable 
assurance such election would accord with their rights 
under the Teamsters’ constitution. Our doubts are in- 
creased in view of the fact the election may be held 
under District Court supervision and its validity tested 
under the provisions of the Labor-Management Report- 
ing and Disclosure Act of 1959. We note that inhis — 
representations to the Supreme Court in opposition to 
the petition for writ of certiorari to review our decision 
in English v. Cunningham, supra, the Chairman of the 
Board of Monitors then recognized the 'non-election' ! 
character of some of the obligations assumed by de- 
fendants under the Consent Decree." | 
The Court then went on to say, in speaking of the opposition filed by the 
Monitor respondents: 
"The Opposition assures this Court that the Monitors 
intend to make maximum effort to terminate the 
Monitorship as promptly as possible consistent with | 


the objectives of the consent decree as interpreted by 


this Court, which we assume includes settlement of — 

proper financial and accounting procedures and the 

matter of trusteed locals." (Emphasis supplied) 
This particular sentence followed, in the Court's opinion, recognition by 
the Court that the Monitors had indicated to that Court that a draft of by- 
laws would formally be adopted within a week. We must conclude from 
this particular paragraph of the Court's opinion, therefore, that, while 
the Court was not passing directly on whether in the light of § 201(a) of 
Landrum-Griffin (by-laws), Title III and particularly § 303(a) (voting by 
trusteed locals) and § 501, 201 and 202 (financial reports, etc.), these 
matters were absolute and necessary prerequisites for a Convention, 
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the Court did believe them to be important matters under the consent 
decree. As Your Honor now is well aware, each of these three facets 
of the consent decree has been satisfied. 

Paragraph 5 of the consent decree has to do with the review and, 
where necessary, establishment of accounting and financial procedures 
and, in general, with the enforcement of fiduciary standards. With 
respect to the section on fiduciary standards, §§ 501(a)(b) and (c) of 
Landrum-Griffin set forth, in considerable detail, the specific manner 
in which these obligations must be met. Neither this Court nor the 
parties in this case can go beyond that provision of the law. More 
importantly, however, with respect to the first portion of Paragraph 5 
of the consent decree I would draw Your Honor's attention to Paragraph 
11 of the settlement agreement which recites as follows: 

"Lt. The parties agree that Paragraph 5 

of the consent order of January 31, 1958, 

has been complied with." 

This necessarily constitutes recognition by those persons most familiar 
with the litigation and with the needs of the International Union in the 
light of Paragraph 5 and the passage of the Landrum-Griffin Bill that 
there has been full and complete compliance by the International with 
their obligations under that section of the decree. 

Paragraph 4 of the consent decree placed a duty on the Board of 
Monitors to draft a code of model local union by-laws. Notwithstanding 
representations as far as August 6, 1958 that "the Board of Monitors 
hopes to have this task completely within a reasonable period of time" 
(Initial Report of the Board of Monitors, pg- 39), it became necessary 
for the defendants to file, on March 23, 1960, a motion to compel the 
Monitors to present such a draft. In light of what the defendants must 
necessarily view as the continued default by the Monitors of this obli- 
gation, the matter was one of the most important, certainly the single 
most time consuming, item on the agenda of the meeting of counsel 
during September and October. On December 9, 1960, this Court 
authorized the recommendation by the defendants of the model code of 
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local union by-laws drafted at that meeting and ruled that the : recommen- 
dation in the manner and with the time stated in that order constituted 
‘full compliance with paragraph 4 of the Consent Order." I can report 
informally that the by-laws were mailed, in accordance with ‘that order, 
to all local unions on December 12, 1960, that they were accompanied 
by the letter approved by this Court and that the January, 1961 issue of 
The International Teamster, at page 8, a copy of which is enclosed for 
the Court's information, also contained a copy of that cover letter. 

Repetition of the sundry charges and counter-charges with respect 
to the matters delaying the release of trusteed local unions during the 
last 2-1/2 years can serve no useful purpose. As the Court well knows, 
however, it became a critical matter in the light of § 304(c) of Landrum- 
Griffin which makes a trusteeship presumptively invalid after a period of 
18 months. Finally, and again as a result of negotiations, this Court 
approved, on December 9, 1960, a procedure whereby virtually every 
local in trusteeship would be released to autonomy within a period of 
75 days. I can report that the mechanics of carrying that order into 
effect were instituted immediately and that all affected local unions 
(save Locals #55 and ‘#447, concerning which a motion was filed on 
January 17, 1961) will have conducted their nominating meetings by the 
end of this week. Elections will then be forthcoming within the 30-day 
statutory period deemed required by § 401(c) of Landrum-Griffin. It 
is a fair statement, therefore, that the program for releasing trusteed 
locals to autonomy is well underway and all that now remains pending 
its completion is the statutory period required between nomination and 
election. | 

To this point I have made mention only of paragraphs 4, 5 and7 
of the consent decree. With respect to the remaining substantive para- 
graphs of the decree (and from this I exclude certain procedural re- 
quirements), a very brief review will demonstrate that, while per- 
formance of these provisions cannot possibly be deemed a condition 
sine qua non of a Convention, they have, in fact, been performed: 


Paragraph 3. The Monitors, prior to June of 
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1960, did review and make recommendations on all appeals taken 
to the General Executive Board. Moreover, the agreement 
upon and promulgation of election rules, pursuant to the stipu- 
lation of October 22, 1959, wholly satisfies the substantive 
provisions of this paragraph. 

Paragraph 6. The Initial Report of the Board of Monitors, 
at page 5, revealed "no information as to current conflicting 
financial interest"; the Second Report, filed July 7, 1959, 
indicated, also at page 5, "no substantial evidence of 
current conflicting financial interest". Since the filing 
of that report there has not even been an allegation that this 
particular provision has not been wholly observed. In this regard, 
the Court's intention is invited to § 202(a) and Title V of Lan- 
drum-Griffin which contain analogous provisions. 

Paragraph 10 deals with compensation for the Board 
of Monitors. There is no question but that compliance with 
this provision is on a current basis. 

Paragraph 11, in addition to providing for semi-annual 
Monitor reports to the Court (of which only two have been 
made in three years), provides also that the Monitors may 
make recommendations for amendments to the International 
Constitution. This is another matter on which, in view of what 
appeared to be a Monitor default, the defendants filed a motion 
on March 23, 1960 to require compliance. No compliance 
having been forthcoming as a result of this motion, the meeting 
of counsel proposed a set of 20 amendments for submission to 
the Convention. The International Union still stands ready to 
submit ali or any of these amendments for consideration by the 
Convention as the court may direct. 

Paragraph 12 provides that the defendant International will 
make available to the Board of Monitors such "clerical and 
technical help" as is necessary. This has been done by means 
of the revolving fund and, pursuant to that paragraph, the law 
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firm representing the Board of Monitors was retained. ‘See 
Cc. 


English, et al. v. Cunningham, et al., -- U.S. App. D. 
_., 282 F.2d 838; English, et al. v. Board of Monitors, 
etal., --, U.S. App. D.C. --; 282 F.2d 840. 

Paragraph 13 of the decree prohibited reprisals. : 
Although there have been a few allegations of reprisal in the 


past three years, this Court has not once had occasion to 


invoke the sanction of this paragraph. 
Paragraph 14, in view of the withdrawal of the San 


Soucie objections, the dismissal of the Coar and McKernan 


objections and the other substantive provisions of this | 
Court's order of January 13, 1961, must be considered to 


have been fully satisfied. 
Thus, it can be seen that all of the purposes of 
wholly been satisfied. 
Turning now to past orders of this Court and the Court of Appeals, 


tion is again invited to the settlement agreement to 


the Court's atten! 
which reference has previously been made. Paragraph 5 thereof con- 
agreement that, with respect 


stituted a recognition by all parties to the 
to all save two of the outstanding orders, there were no issues aS to 
compliance. Paragraph 6 set forth a proposed course of action with 
respect to the "Alaska merger", a course of action which was, in sub- 
stance, approved by this Court on December 9, 1960. Paragraph 4 
set forth the only two matters outstanding--one dealing with a proposed 
trusteeship hearing for Local #107 in Philadelphia and the other deal- 


ing with possible institution of disciplinary proceedings against Inter- 
I can now report that the 


national Vice President Owen B. Brennan. 
el has concluded its hearing in Philadelphia and, following the panel's 


pan 
recommendation, a decision will be made at an early date in accordance 


with Article VI, § 5(a) of the International Constitution. With respect 
roceedings against Vice President Brennan, the 
nt search, a 


e this witness has been 


the entire decree have 


to the disciplinary PD 
Court should be advised that, after several weeks of dilige 


critical witness has finally been located. Onc 
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interviewed and the special counsel's recommendation made, the 
International Union will proceed in accordance with the Court order. In 
this regard I must again iterate the language of the Court of Appeals in 
Hoffa v. Letts: 

"It is not clear to us that a new Convention 

must await compliance with all defendants' obliga- 

tions under the consent decree and of our said judg- 

ment;” --U.S. App. D.C. --, --, 282 F.2d 842, 847. 

(Emphasis supplied) 

Even more this must be the case in view of the specific holding by the 
Court of Appeals that the terms of the consent decree do not "include 
power in the District Court itself to select or remove officers", Hoffa 
v. Letts, -- U.S. App.D.C.--, --, 282 F.2d 842, 845, "the national 
labor policy, . . . guaranteeing to members of labor organizations the 
right to choose their representatives", 29 U.S.C. $§ 151, 157, 401(a), 
Hill v. Florida, 325 U.S. 538 (1945), DeVeau v. Braisted, 363 U.S. 
144 (1960), and the fact that Vice President Brennan, if subsequently 
disciplined, would have an automatic appeal to the next Convention 
pursuant to the provisions of Article XVIII, § 2(a) of the International 
Constitution. 

In short, it is the defendants’ contention that there has been so 
much accomplishment since the entry of the consent decree that a new 
convention of the International Brotherhood of Teamsters must be 
ordered forthwith. In this connection, it is again helpful to turn to the 
specific language of the Court of Appeals. In the first major appellate 
expression in this case, that Court, recognizing "the desirability of 
early transition from court supervision to normal organizational man- 
agement”, indicated that a new convention must be allowed at such a 
time as conditions had advanced to a point giving "reasonable assurance 
of new elections; in accord with membership rights under the Teamster's 
Constitution”. English v. Cunningham, 106 U.S. App.D.C. 70, 77, 269 
F.2d 517, 524. Defendants submit that conditions have, in fact, ad- 
vanced to that point. They have advanced to that point not only by virtue 
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of steps taken by the International Union, but also by reason of an ex- 
trinsic fact--the passage of the Labor-Management Reporting and Dis- 
closure Act of 1959. That it is entirely proper to consider such an 
extrinsic fact is clear, for the Court of Appeals, in this very litigation, 
has stated, as set forth at page 4 herein, "there can be no doubt that 
the act is an important factor now in accomplishing the basic objective 
of the consent decree". Hoffa v. Letts, --U. S. App. D.C. -- ; --, 282 
F.2d 842, 847. The United States Supreme Court recognized this 
principle just this week in disposing of the case involving a consent de- 
cree entered into by another labor union and ruled, precisely and 
specifically, that subsequent legislation is a factor to be considered 
in the future course of Litigation. stem Federation 91 v. Wright, 
-- U.S. -- (January 16, 1961). Defendants submit, in the light of the 
foregoing, that there is no cause further to delay an immediate "call" 
of a new International Convention. It is recognized by all concerned that 
there is a necessary minimum period--in the neighborhood of 60 days-- 
between the date of the "call" and the date of the Convention. This allows 
a considerable period of time during which "non-election related" matters 
could be disposed of and leaves only one question to be answered-- 
whether the substantive "election-related" obligations of the defendants 
have been satisfied. Defendants submit that the answer must be a re- 
sounding "yes". Speaking as counsel for the defendants, we will be 
available during that period, as we always have been in the past, on 
48-hours notice (or less) in the event matters require consideration. 
In this regard, the Court's attention is invited to the fact that, since 
March $1, 1960, there has been on file a motion, filed by the defendants, 
asking immediate authorization for the issuance ofa Convention "call". 
Answers have been filed by the Board of Monitors (May 9, 1960), by 
plaintiffs Milone, et al. (May 2, 1960) and by plaintiffs Mc Farland, 
et al. (April 27, 1960). The matter has been at issue for several months. 
Under Rule 9 of the United States District Court rules, the defendants 
have an absolute right to have this motion set for hearing. The defendants 


request no more. 
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In the light of the pendency of that motion, and in light of the con- 
siderable and substantial progress made during the pendency of this case, 
the defendants submit that a Convention should be authorized forthwith 
and request that this Court set the pending motion down for hearing prior 
to the end of the month so that a decision thereon may be had. 

At Your Honor's request, I have attempted to set forth herein the 
views of the defendants on why an immediate Convention ought now to be 
authorized. As indicated below, copies of this letter are being sub- 
mitted to all other counsel. I can only hope that Mr. McCarthy and Mr. 
Schmidt will not delay in furnishing their individual views. Any delay 
on their part, however, cannot properly be allowed to delay either the 
immediate authorization to issue a Convention "call" or the immediate 
firm setting of a date to hear the defendants’ motion for a Convention. 

An additional copy of this letter is enclosed for the Court's con- 
venience. 

Very truly yours, 
Enclosures Raymond W. Bergan 


ce: Godfrey P. Schmidt Counsel for defendants 
Joseph S. McCarthy John F. English, et al. 
Seymour J. Speiman 
Jacques E. Schiffer 
Mozart G. Ratner 
Herbert J. Miller, Jr. 


[| Filed Mar. 6, 1961] 


LETTER FROM GODFREY P. SCHMIDT TO HONORABLE 

F. DICKINSON LETTS DATED JANUARY 23, 1961 
My dear Judge Letts: 

I received a copy of Mr. Bergan’s letter to you dated January 17, 
1961, respecting the above-entifled action. I have not yet received 
any communication in this connection from Mr. McCarthy. However I 
am sending a copy of this letter both to Mr. Bergan and Mr. McCarthy. 

As you requested when Mr. Bergan, Mr. McCarthy and I met 
with you in your Chambers, I am sending you herewith my views re- 
specting (a) the matters which remain to be accomplished in the action 
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and (b) Mr. Bergan’s letter. 

With respect to Mr. Bergan's letter, let me say at the outset 
that I find nothing in it with which I can quarrel. As your Honor well 
knows, when some of the matters upon which Mr. Bergan discourses 
were matters of first impression, I argued very vigorously in opposi- 
tion. However, a majority of the Court of Appeals for the District of 
Columbia Circuit having resolved those particular issues against my 
argument, I must admit that Mr. Bergan correctly (in my opinion) 
construes the decisions of the United States Court of Appeals. 

A majority of the United States Court of Appeals has for all prac- 
tical purposes dispatched the Monitorship and thus ended the litigation. 
What was left undone by the Court of Appeals was in effect subsequently 
terminated, in effect by the attorneys who participated (beginning Sep- 
tember 8, 1960) in the settlement discussion. Only a forlorn hope could 
possibly inspirit the naive people who now seek to exploit for other pur- 
poses, the action which I originally commenced on September 19, 1957. 
The quicker the Monitorship and the action are formally terminated, the 


better for all of us. Also, I agree with Mr. Bergan and with the Court 
of Appeals that the Landrum-Griffin Act now makes continuance of the 
action largely unnecessary. 


I am enclosing herewith a copy of a "Memorandum to Plaintiffs 
in Civil Action 2361-57, United States District Court for the District of 
Washington, D. C.", which is dated November 4, 1960. I sent a copy 
of that Memorandum on November 4, 1960, to each of the plaintiffs whom 
I then represented (and who at that time had not taken action to replace 
me). What I wrote then, I still subscribe. 

It seems to me that all of the roadblocks to an authorization by 
this Court of a Convention "call" have been removed. Indeed, I see 
only two matters which need delay the action (as distinguished from the 
"call") in any way; and these twa matters should not, in my /opinion, 
operate to block authorization for a "call" of the Convention. These 
two matters are: 

1. The problem which Mr. Bergan discusses with Seapeet to 
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Local 107. As Mr. Bergan's letter indicated that problem is on the 
threshold of solution. 

2. Disciplinary action against Owen Bert Brennan. I agree with 
Mr. Bergan that if that disciplinary action results in any penalty against 
Mr. Brennan, he would have the right, eventually and pursuant to the 
Teamster Constitution, to appeal the penalty to the National Convention. 
Any delay of the Convention would necessarily delay completion of the 
disciplinary action against Mr. Brennan. Therefore, I think it particularly 
useless and even self-contradictory to delay issuance of the "call" of the 
Convention until the Brennan matter is finally settled. 

Under these circumstances and because I believe that all of the 
potential of this litigation has been exhausted, and all of the important 
agenda in it have been substantially performed to the extent allowed by 
a majority of the United States Court of Appeals for the District of Co- 
lumbia Circuit, I respectfully urge your Honor to authorize a "call" 
for the Convention. 

In view of the decisions of that Court of Appeals and in view of 
protracted inactivity of the Board of Monitors (which is and long has 
been unable to function without its Chairman), I think further delay in 
authorization of the "call" for the Convention will merely serve to ex- 
tend an intolerable situation. The Landrum-Griffin Act provides 
remedies enough to take care of the future; and the reinstituted Mc- 
Clelian Committee can, I think, be depended upon to reveal any past 
acts or facts which deserve legislative consideration. 

Finally, I find nothing in the promise of continued litigation 
that warrants its expense of time, effort and money. 

Thus, I join in Mr. Bergan’s request for an early hearing of his 
motion for a convention. With kindest personal regards, Iam, 


Sincerely, 


Godfrey P. Schmidt 


ed 
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MEMORANDUM TO PLAINTIFFS IN CIVIL ACTION 2361-57 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 
WASHINGTON, D. C. DATED NOVEMBER 4, 1960 


You have indicated to me that you are unalterably opposed to the 
settlement which was proposed to you as a result of lengthy negotiations 
undertaken with your knowledge and at the request of both the Court of 


Appeals for the District of Columbia Circuit and Judge Letts, United 
States District Court Judge. As the attorney representing you and the 
class since the inception of this class action, I do not agree with the 
objections which you urged against the settlement. In the first place, 
you did not even wish to hear the full terms of the settlement. Tam 


still in favor of the settlement and I recommend it for your approval. 

I informed the Court fully of your opposition. At the Court's re- 
quest, I gave my views as an attorney on this whole matter. Until now 
I was never faced with a situation where my duty to represent the class 
conflicted, in my opinion, with my duty to represent you, the named 
plaintiffs. 

The Courts duty toward the large class is at least as urgent as 
its duty to about a dozen named plaintiffs. In a class action, the Court 
is guardian of the interests of the class. Those interests according 
to the decisions ought to prevail over the interests of the individual named 
plaintiffs who, even though they act in good faith, cling to ane 
with which the Court does not concur. 

A settlement of this, the most extensive, complicated and bitterly 
fought labor case ever to occupy the attention of our Courts, was prac- 
tically mandated by the United States Court of Appeals for the District 
of Columbia Circuit and by the United States District Court for the 
District of Columbia. This settlement, negotiated in good faith, com- 
petently and honorably, by the attorneys for all of the interested parties, 
obviously required concessions from all parties. Like every other real 
settlement its merits are subject to varying appraisals. Personally 
and as your attorney I believe it is the best settlement that, in all of the 
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circumstances, could have been arranged. It gives you, the plaintiffs, 
far more than you asked in your original complaints. It requires, as 
efficiently as agreements, laws and Courts can, a fair and democratic 
convention. It supplies sound union rules for the nomination and election 
of officers as well as convention delegates. It arranges for correction 
of most of the abuses which you complained about; such as those respect- 
ing rigged elections, hand-picked delegates and trusteed local unions 
serving as pawns in power plays by union officers. It recommends 
wholesome local union by-laws and constitutional amendments. It for- 
bids reprisals by recognizing them as violations of the International 
Constitution. It promises union compliance with certain outstanding 
orders of the Court of Appeals. It provides for constitutional processing 
of complaints and charges pending before the Monitors. It settles the 
merger problem in Anchorage, Alaska, by a vote of the members in- 
volved. It arranges for the removal of this union from Court supervision. 
No union should be a permanent ward of the Court. In the long run it 

is up to the members and to them alone to keep their union clean. The 
proposed settlement also mandates the distribution to the 2,000 dele- 
gates at the next Convention of the Comprehensive Report (prepared by 
the Monitors) on Sun Valley; and it also requires Mr. Hoffa to answer 
that Report to those delegates, leaving to them, to the members, to 

the McClellan Committee, to the Secretary of Labor and to the Criminal 
Courts all, as yet, unexplored aspects of the Sun Valley matter and in- 
deed any other corrupt practice. 

Finally, it ends Civil Action 2361-57 and all incidental and 
satellite litigation in Washington, D.C. and elsewhere. Thus it un- 
burdens the Court of an immense responsibility and a time-consuming 
effort. In this way it commits this union to the responsibility, integrity, 
industry and control of its members. 

If they choose delegates and officers wisely and corageously-- 
and this settlement gives them the means to do exactly this--the I. B. T. 
will soon emancipate itself from corruption and ill-repute. If they do 


not choose wisely and courageously, we are all the losers. 
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No Court, no Monitorship, no lawsuit, and no set of lawyers can 


save this union from the folly or cowardice or indifference of its mem- 
bers who will not help themselves when the means to do so are made 
available to them by law and by intra-union regulation. No large or- 
ganization can be supervised into respectability by outsiders. That is 
the job of the insiders the one and a half million members. Tt was upon 
this major premise that much of the thinking that went into the settle- 
ment was influenced. 

Let me, in this matter, paraphrase and quote from a Lscannent 
once approved by all of the original thirteen plaintiffs unanimously: 

The best way to understand the value of the settlement and the di- 
mensions of our victory is to compare what we achieve by the settle- 
ment with what we demanded in our complaints: 

1. We complained that the officers "elected" at the 17th Conven- 
tion were not properly elected and are not de jure officers. The settle- 
ment corrects this. 

2. We complained that because the 17th Convention was “rigged", 
our million and one-half members ought to get a new and fairly con- 
ducted convention. Under the Court order we will get such Convention 
and it will be under Court supervision insofar as the Monitors will be 
present and insofar as the defendants are responsible to the Court for 
fulfilling the settlement. 

3. We said that we should get honest and fair elections of convention 
delegates from the 891 locals affiliated with the International. Under the 
settlement we get new secret elections of delegates paren to Court im- 
posed standards assuring intra-union democracy. 

4. We complained that conflicts of interest and dishonest stew- 
ardship of union funds and property were glaring abuses within our union. 
By the settlement and by the Landrum-Griffin law, honest and ethical 
handling of union funds and property pursuant to legal and fair standards 
are now required of defendants. 

5. We complained of intra-union dictatorship and the resultant 
denial of democratic and constitutional rights of members and subordinate 
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bodies. The Landrum-Griffin Law and the Union Constitution and 
By-laws forbid such dictatorship, and establish industrial democracy 
within your union. You don't any longer need a watchdog committee 

of Court officers to enforce the constitution because the Secretary of 
Labor and you yourselves can secure enforcement. You have been given 
the legal tools to do this. 

6. We complained that neither Beck nor Hoffa was a proper can- 
didate for office in the International Union. Hoffa is not the General 
President; he is the provisional General President; and his officers 
are not de jure officers; they are provisional officers. It is up to you 
now to elect the kind of delegates who will prevent the election of un- 
worthy candidates and who will install respectable de jure officers. 

7. We complained that one of the aspects of intra-union dic- 
tatorship which needed correction was the way constitutional amend- 
ments were railroaded to adoption at conventions without due delibera- 
tion and fair balloting. Our settlement in this connection is better than 
we could have expected from our original complaints. Decent proposals, 
carefully worded and thoroughly discussed, must be submitted to the 
delegates at the next convention for their decision. This remedy goes 
beyond the persons to the system itself. Similarly, our settlement 
requires proposal of a model code of by-laws for local unions affiliated 
with the Teamster International; and the general officers of the Inter- 
national are required to recommend to the Locals adoption of such by- 
laws. 

8. We complained that local unions were put into trusteeship and 
deprived of autonomy in an arbitrary fashion often for the purpose of 
perpetuating the power of International officers. At that time 108 locals 
were in trusteeship. Now there are about 40. Our settlement requires 
steps to restore them to autonomy as quickly as this may be done with 
due regard to the welfare of the members involved. This is also re- 
quired by the Landrum-Griffin Law. 

9. We complained against reprisals taken by the union officials 


against persons connected in any way, directly or indirectly, with our 
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litigation. The settlement not only forbids such reprisals; it requires 
that charges against those guilty of such reprisals should be: jprocessed 
under Article XVIII Section 6 subds. 8 and 12. 

10. We complained of specific abuses which denied to rank and 
file members any controlling voice in their own unions, International 
and Local. There was then no law which forbade such abuses. Now, 
the law guarantees: (a) the right of members to vote periodically for 
elective officers (b) the right to honest, advertised elections (c) the 
right to fair and uniform qualifications to stand for office (d) the right 
to full and Court-protected freedom to express views at meetings (e) 
the right to have Convention delegates elected in strict and literal 
compliance with the International Constitution (f) the right to secret 
balloting for the election of delegates under the auspices, where the 
members so vote, of some outside agency, such as the Honest Ballot 
Association. 

Moreover, the settlement guarantees the right to honest and im- 
partial functioning of the Credentials Committee of the next convention 
under the supervision of the Court acting through its Board of Monitors. 

11. Under the settlement your attorneys’ fees and expenses are to 
be paid by the International Organization. 

12. It has now been established and admitted that even the biggest 
union in the world must in such cases as this one submit to Court 
scrutiny and control and must obey the law of the land. That is the 
meaning of the precedent we set. Indeed, the biggest union actually 
consented to this submission when its provisional officers agreed to the 
Consent Order. Teamster members who are denied rights under the 
Teamster Constitution and under the Consent Order may complain to 
the Courts which have, now, the duty and responsibility to see that such 
rights are not violated. 

13. The various complaints and charges pending before the Moni- 
tors must now be disposed of pursuant to the International Constitution 
by the General Executive Board itself; and that Board will be elected 


by a free convention. 
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Please compare the foregoing 13 points with "13 points from the 
13 Teamsters Rank and File Committee", hereto annexed. You will 
see from that comparison why I urge you to approve the settlement. 
The foregoing had been written several days before I received 
your telegram dated November 4, 1960, reading: 
"This is to advise you that you no longer represent 
us in Civil Action 2361-57 * **" 


While I think that gratitude and common decency should have 
prompted you to be less abrupt with me after my almost 3 1/2 years 
of loyal and competent service, I welcomed this relief from a burden- 
some case. 

I represented not only you but the class as an officer of the Court. 
My duty to my own conscience, to the Court, and to the class imposed 
on me 2 higher obligation than any duty to agree with you about a pro- 
posed settlement which you intolerantly refused even to hear fully. I 
make no apologies for the proposed settlement and I think your opposi- 
tion to it is based on your ignorance of what a lawsuit is able to do for 
you. 

Very truly yours, 


GPS/brg Godfrey P. Schmidt 


[ Filed Mar. 7, 1961] 


REPLY OF DEFENDANTS TO MOTION BY 
PLAINTIFFS MILONE, ET AL. TO REOPEN 
HEARING AND RECONSIDER RULINGS 
Plaintiffs Milone, et al. filed and served on March 2, 1961 a 

motion to reopen the hearing and reconsider the rulings made by this 
Court with respect to counsel fees and the new convention for the Inter- 
national Brotherhood of Teamsters. Ordinarily, no written reply to 
such a motion is required when the hearing on the matter at issue is 
scheduled for a time within the 5-day period prescribed for filing re- 
plies by Rule 9(b) of the local civil rules. See also Rule 6(a), F.R.Civ.P., 
which grants an extra day for replies when a Sunday intervenes. 
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In this case, however, the motion to reopen and reconsider appears 
to be solely on what plaintiffs Milone, et al. choose to call a "misrepre- 
sentation", such "misrepresentation" allegedly being that the question 
of conflicting interests, raised by Milone, et al., had been! previously 
before the Court and the Board of Monitors. Because the defendants 
have information which demonstrates clearly and unequivocally that the 
matter had been before both the Court and the Board of Monitors, a 
written reply to the motion of plaintiffs Milone, et al. is deemed ap- 
propriate. This Court will recall that Mr. Schmidt filed with this Court 
on August 22, 1958, an affidavit in reply to the motion of the Interna- 
tional Union to disqualify him as a Monitor. This reply contains the 
following pertinent charges: . 
"1, The motion to which this affidavit is an answer is 
entitled a ‘Motion of Defendant International Brotherhood of Team- 


sters, Chauffeurs, Warehousemen and Helpers of America’. 
Actually, as the motion papers reveal, it is a motion by EDWARD 


BENNETT WILLIAMS and RAYMOND W. BERGAN. Only im- 
plausible assumption could identify the International ‘Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and Helpers of Am- 
erica and these two lawyers. | 

"2. These two lawyers and expecially Mr. Williams, 
from my observations of the Senate Select Committee Hearings, 
have scarcely been representing the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America. 
They have been constantly representing, and have been apologists 
for, James R. Hoffa and his Teamster friends (many of whom take 
the Fifth Amendment consistently). Representation of the interests 
of Mr. Hoffa and his friends is certainly not the same as repre- 
sentation of the International Organization or of its one and one- 
half million members, whose rights and interest have been 
flagrantly betrayed by Mr. Hoffa and those in concert with him. 


* * * * 


"9. In order further to show indirectly but effectively the 


insincerity of defendants in charging me with ‘conflict of interest’ ; 
and in order thereby to demonstrate that the charge is in fact merely 
an interference with me as a Court Officer and an attempt at 
visiting upon me a reprisal, let me marshal some facts illustrat- 
ing how out-of-character and unwonted any consideration of con- 
flict of interest has been for the defendants and their counsel un- 
less it be for the purpose of vexing their enemies. 
"(a) Neither Mr. Williams nor Mr. Hoffa 

has been sensitive to the distinct conflict of interest 

(on which United States Senators have commented 

adversely), implicit in the fact that Mr. Williams is 

General Counsel for the International Brotherhood of 

Teamsters and that, before the Senate Committee and 

before the Monitors, he constantly represents James R. 

Hoffa and his particular friends, rather than the Inter- 

national’s membership. His own office associate, 

Edward Cheyfitz, Esq., who has frequently partici- 

pated in Mr. Williams’ attorneyship before this 

Court and with the Monitors, has recently acted 

as Mr. Hoffa’s personal representative to the 

Brussels International Fair and Exposition. At the 

same time, I am reliably informed and believe, that 

he represents employers in contract with Teamster 

locals, namely: Continental Can, American Export, 

Grace Lines, and others. 

'(b) Moreover, if Messrs. Hoffa, Williams and 

Bergan are solicitous about conflicts of interest, let 

them give attention to the numerous serious conflicts 

of interest which have been characteristic of Mr. 

Hoffa and some of his favorite Teamster leaders and 

attorneys who derive fat fees from membership dues." 


To say, therefore, that the matter was never presented to this Court 
is patently false. This affidavit was made a part of the record in the 
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United States Court of Appeals for the District of Columbia Circuit in 
the case of John F. English, et al. v. John Cunningham, et al., 106 
U.S. App. D.C. 70, 269 F.2d 517. It appears at pages a. to 153 of 
the joint appendix. 

It is equally incorrect to say that the matter has never been 
before the Board of Monitors. Plaintiffs Milone, et al. base this as- 
sertion on an affidavit of Martin O'Donoghue. It is to be recalled that 
Martin O'Donoghue served as Chairman of the Board of Monitors only 
from May 27, 1958 until July 23, 1960. He does not even purport to 

cover in his affidavit the period preceding his appointment | to the Board 


of Monitors, a period during which Mr. Schmidt served on the Board 
of Monitors with Judge Nathan Cayton and L. N. D. Wells, Jr. There 
is thus a 4-month period of Board history wholly unaccounted for by 
Mr. O'Donoghue's affidavit, during which time the matter could very 
well have been raised. 

The records of the Board of Monitors themselves, however, 


demonstrate that this precise question was, in fact, before the Board 
of Monitors during the period of Mr. O'Donoghue's Chairmanship. On 
August 29, 1958, there was filed with the Board of Monitors by Andrew 
Boggia, one of the initial plaintiffs and, at that time, Chairman of the 
Rank and File Committee, a set of 114 specific charges against Inter- 
national President James R. Hoffa. Again on September 16, 1959, 
there was filed with the Board of Monitors supplemental charges (from 
115 to 164) on behalf of the same persons. These charges were ac- 
companied by a cover letter from Mr. Schmidt to Chairman O' Donoghue 
and a copy thereof sent to counsel for the defendants, the General Execu- 
tive Board and this Court. Charge 118 is of particular materiality and 
is quoted here in its entirety: : 
"118, Said James R. Hoffa along with his 

associates (who are members of the Provisional General 

Executive Board) has retained Edward Bennett Williams, 

Esq., nominally as attorney for the International Organiza- 

tion to represent the said Organization and its members; 
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and has paid to said Edward Bennett Williams substantial fees, 
expenses and retainers out of the International treasury; but 
the said James R. Hoffa has nevertheless permitted or required 
the said Edward Bennett Williams, Esq., ever since such re- 
tainer to represent the said Hoffa and his associates against the 
International and its members and subordinate bodies; and has 
thus permitted an actual conflict of interest, in that the said 
Edward Bennett Williams largely represents not the Interna- 
tional Organization nor its membership but the said James R. 
Hoffa and his associates whose interests frequently conflict with 
that of the International Organization, its members and sub- 
ordinate bodies; and the said Edward Bennett Williams often 
contends on behalf of James R. Hoffa personally for that which 
duty to the International Organization or to its membership re- 
quires him to oppose; and the said Edward Bennett Williams has 
not been representing the International Organization with un- 
divided fidelity." 

Charge 160, likewise, of materiality is also quoted here in its entirety: 

160. Although Mr. Hoffahas purported to retain 

Edward Bennett Williams as counsel for the International 
Organization and its members, he has, in effect, used Mr. 
Williams as his own attorney against the interests of the 
International Organization and its membership, and has thus 
tolerated a conflict of interest and a situation in which the 
nominal attorney for the International does not serve it or 
its members with undivided loyalty.” 


The minutes of the Board of Monitors for June 29, 1959, which 
report a meeting in Room 331 Tower Building at 2:35 p.m. with Chair- 
man O’Donoghue, members Maher and Schmidt and Executive Assistant 
Bartosic present, contains the following entry: 

"4, There was a general discussion concerning the 


procedure for processing the charges which have been filed 
with the Monitors against General President Hoffa. 


213 


The Board adjourned at 3:45 p.m." 
Thus, it appears that the matter was before the Board of Monitors, 
notwithstanding the fact that specific action may not have been taken 
thereon. : 
In the light of the fact therefore that there has been no 


representation" of any fact relating to the conflict of interest charge, 
advanced at the time of the 


"mis- 


and for such other reasons as may be 
hearing set by the Court on the motion to reopen and reconsider, the 


defendants respectfully submit that the motion must in all respects be 


denied. 
Edward Bennett Williams 


Raymond W. Bergan 


1000 Hill Building 
Washington 6, D. C. 
Counsel for defendants 


[ Filed Mar. 7, 1961--Schmidt's Exhibit B] 


LETTER FROM GODFREY P. SCHMIDT TO 
HON. F. DICKINSON LETTS DATED 
MARCH 3, 1961 


My dear Judge Letts: 
This will confirm my telegram dated March 3, 1961.: 
lam sending a copy of this letter to the offices of Edward Bennett 


Williams, Esq. and of Seymour Spelman, Esq. 
The proposed order as submitted to your Honor by Mr. Williams, 
"Motion to Determine Counsel Fees" made by plaintiffs 


in connection with the 
ated misstatements of law and fact, which were 


Milone, et al., incorpor: 
obviously designed by defendants to reach beyond that motion: 

1. itis not true to say or suggest (as do defendants in their 
the parties by the Consent Order 
{lity of the International Union 


pro- 


posed order) that it was the intention of 


dated January 31, 1958, to confine the liab: 
to legal fees prior to January $1, 1958. 


Paragraph 14 of the Consent 


Order does not express or imply such a limitation. "The International 
Brotherhood of Teamsters, Chauffeurs and Warehousemen of America 
shall pay the fee for counsel for the plaintiffs, and expenses incurred 
by those in the prosecution of this action, such fees and expenses to be 
determined by this court." 

2. It should be obvious that fees and expenses incurred by counsel 
for plaintiffs would not automatically stop on January 31, 1958. As the 
Court of Appeals later held, the action continued after January 31, 

1958; and the plaintiffs hada right to be represented during that con- 
timuing action. 

3. Immediately after Mr. Williams, Mr. Cheyfitz, Mr. (now 
Senator) Dodd, Mr. Blumenfeld and myself had agreed upon the form 
of the proposed consent order, I prepared a news release on behalf of 
the plaintiffs. We distributed that news release on January 31, 1958, 
after you signed the Consent Order. Later, that news release became a 
publication entitled "13 Points From 13 Teamsters, Rank-and-File Com- 
mittee." In that document I wrote: 

"12. The Court's jurisdiction continues; our case is 

not closed. If there is serious violation of consent order by 

the defendants * * *, the Court has the power, on proper 

application and notice, to reinstate the preliminary in- 

junction or to grant such other remedy as its reasonable 

discretion dictates.” 

"13. Our expenses and those of our attorney, as 

well as our attorney's fees, are to be paid by the Inter- 

national Organization. * * *” 

This contemporaneous language clearly indicates that it was not 
my intention to end the case or the litigation on January 31, 1958; and 
I said that repeatedly in documents and in appeals afterwards. The 
Court of Appeals agreed with my argument in that connection. I con- 
strued the Consent Order as meaning (as the quote above shows) that the 


expenses of plaintiffs’ then attorney (using the singular), namely, myself, 
as well as their attorney's (again using the singular), fees were to be paid 
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by the International. Whatever the present statement of Mr. Williams 
and Mr. Cheyfitz's intention at that time, my intention is mibaquoted 
in the proposed order. 

4, The proposed order suggests that the reason why plaintitts 
did not need an attorney after January 31, 1958, was because the Board 
of Monitors had been appointed; or because counsel for the Board of 
Monitors was subsequently appointed. This isa fallacy. It was never 
intended that the Board of Monitors should serve as counsel for the 
original parties. Indeed, the defendants constantly attacked me, while 
I was a member of the Board of Monitors, on the ground that there was 
some conflict of interest between myself as counsel for plaintiffs and 
myself as member of the Board of Monitors. There were many matters 
involving Civil Action #2361-57 which the Board of Monitors would 
not or could not undertake which counsel for the plaintiffs was under a 
duty to undertake. For example the Board always left me to handle the 
various motions made from time to time to oust me as Monitor. 

5. The same is true, mutatis mutandis, about counsel for the 
Board of Monitors. In the first place, counsel for the Board of Monitors 
only came into the picture some months after I resigned as member of 
the Board of Monitors. It was not the function of counsel for the Board 


of Monitors ever to serve as counsel for the parties. On a number of 
occasions counsel for the Board of Monitors told me (in my capacity 


as attorney of record for plaintiffs) that he could not express any opinion 
on a particular problem because the problem was a matter for the parties 
only. 

6. All during the time that I served as both counsel for plaintiffs 
and member of the Board of Monitors, I carefully distinguished the two 
functions. I never charged to the International Union, as Monitor's 
fees or expenses, services which I rendered as counsel for plaintiffs. 

7. During my deposition of Tuesday, July 21, 1959, I was questioned 
about the distinction between my fees as a Monitor and my fees as counsel 
for plaintiffs. The deposition took place, I think, in Mr. Edward Bennett 
Williams’ office; and it was conducted by Mr. Bergan. In the succeeding 
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Court argument (I think it was before Judge Hart) the same distinction 
was emphasized. The defendants made the argument that certain items, 
which I allocated to my function as a Monitor, were more properly to 
be allocated to my function as counsel for plaintiffs. 

8. All during this time, defendants knew that I proposed to charge 
them for my services as counsel for plaintiffs in connection with work 
that I did after the Consent Order. This was apparent from a number 
of other depositions and documents in the case, such as my deposition 
on April 8, 1960, at the Hotel Sheraton-Atlantic in New York City. 

There I was questioned by Jacob Kossmann, Esq., attorney for James R. 
Hoffa. Long prior to that, on November 4, 1958, I was questioned by 
Mr. Williams. 

9. In my original complaint, page 27, paragraph (f), I asked for 
a court order requiring "payment out of the general treasury of the Inter- 
national Organization of the expenses and the disbursements of this 
litigation, including reasonable attorney's fees, and the fees and charges 
of master's and receivers and all incidental expenses incurred by them 
in making any investigation or conducting any election or doing anything 
authorized by this Court, including travel expenses and disbursements of 
this litigation.” 

10. One of the items which came up for discussion in the rather 
recent and protracted settlement negotiations was the matter of my post- 
Consent Order fees. I negotiated in this connection with Dave Previant 
and Jack Wiley alone and with all the attorneys who participated in those 
settlement negotiations. They did not take the position that there was no 
liability in the International for my fees as incurred after the Consent 
Order. There would have been no point to settlement negotiations 
directed to that subject had such a position been taken by counsel for 
defendants. Moreover, there would have been no reason for my willing- 
ness to accept $95, 000 in settlement of a Court Order fixing a fee of 
$105, 000, except (as I explained in Court in answer to Mr. Spelman’s 
impertinent question recently) that I wanted to remain faithful to the 
engagement I had made, as counsel of record for the class represented 
by plaintiffs during the settlement negotiations. 
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11. Ihad a number of conversations with Jack Wiley and Dave 
Previant (representing the defendants) for the purpose of settling the 
more difficult issues which arose out of the settlement negotiations. 

One of these issues concerned my fees after the Consent Order. 

12. The settlement papers were originally presented to your 
Honor for the purpose of obtaining a few comprehensive court orders 
covering all of the items set forth in the settlement stipulation. Your 
Honor properly refused to follow this procedure. Eventually, however, 
all of the items set forth in the settlement stipulation were taken care of, 
piece-meal. It can now be said that every single item contained in the 
settlement stipulation has now become the subject matter of court 
approval. In other words, defendants have reaped the benefit of the 
very settlement stipulation which they earlier negotiated. True, Messrs. 
Spelman and Silagi afterwards reneged on this settlement, Having af- 
fixed their signatures to the settlement stipulation documents, they sub- 
sequently withdrew their consent. That had no effect to block the 
settlement, really. I never withdrew my consent. And I am still 
counsel of record for the plaintiffs. 

13. My position in this case can easily be distinguished from the 
position of Spelman and Silagi. I did not come into the case at its end. 
When the Consent Order was prepared, obviously neither Spelman nor 
Silagi were referred to in it. Iwas. Spelman and Silagi retracted their 
consent to the stipulation of settlement. I never did. If the test whether 
an attorney should get a fee depends on the contribution he made, I 
think there is a substantial difference between my clara asa and that 
of Spelman and Silagi. 

14. Finally, it is my contention that the settlement stipulation 
from which I never have withdrawn my consent and with which I still 
concur constitutes in conjunction with all subsequent events a contract 
binding the defendants to pay my post-decree fees and expenses. 

1 shall be on hand, God willing, on Tuesday, March %, 1961, to 


state for the record my detailed reasons for opposing the form of the 
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proposed order. Iam not interposing this objection to the proposed 
order because I disagree with Your Honor's basic ruling in denying 
the motion of Messrs. Spellman and Silagi to determine counsel fees. 
My opposition is based solely upon my disagreement with some of 
the reasons set forth in the proposed order. 
With kindest personal regards. 
Sincerely, 


Godfrey P. Schmidt 
GPS/M 


[ Filed Mar. 3, 1961] 


ORDER 


These matters having come before the Court upon the Petitions 
of the Board of Monitors and the firm of Kirkland, Ellis, Hodson, 
Chaffetz and Masters, its court appointed counsel, filed herein on 
June 24, 1960, July 27, 1960, and January 23, 1961, respectively, 
praying for the approval and payment of fees to said counsel under the 
order of this Court of July 23, 1959 as affirmed and modified by the 
Court of Appeals, and upon consideration of said Petitions and of the 
memoranda in support and in opposition thereto filed herein by various 
parties, and it appearing that the parties hereto have no objection to the 
payment by the defendants to said counsel the amount of sixty-nine 
thousand dollars ($69,000.00), together with the amount of eighteen 
thousand five hundred eighty-five dollars and forty-three cents ($18, 585. 43) 
already paid by defendants under order of this Court dated March 9, 
1960, as full and complete payment for the legal services rendered and 
out of pocket costs expended by said counsel on behalf of the Board of 
Monitors, and it further appearing that the defendants agree to take such 
action as may be necessary to dismiss English v. Board of Monitors et 
al., Appeal No. 15,670, in the Court of Appeals, it is by this Court this 
3rd day of March, 1961, 

ORDERED, that the payment of sixty-nine thousand dollars 
($69, 000.00) by defendants to the law firm of Kirkland, Ellis, Hodson, 
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Chaffetz and Masters is hereby approved and it is 

FURTHER ORDERED, that defendants shall and are hereby di- 
rected to pay to said law firm the sum of sixty-nine thousand dollars 
($69, 000. 00). 


s/s F. Dickinson Letts, 
United States District Judge 


Consented to: 
/s/ Raymond W. Bargan 
Counsel for the defendants 


Counsel for plaintiff Cunningham 


Counsel for plaintiffs Milone, et al. 


Counsel for plaintiffs McFarland, et al. 


/s/ Mozart G. Ratner 
Counsel for intervenors Dorsey, et al. 


Kirkland, Ellis, Hodson, Chaffetz and Masters 
By /s/ Raymond G. Larroca 


[ Filed Mar. 10, 1961] 
TRANSCRIPT OF PROCEEDINGS FEB. 27-28, 1961 
* * * *) 

MR. WILLIAMS: Your Honor, I would like to say for the record 
at this point that it is our position, speaking for the defendants, that 
Mr. Larroca in this hearing has no standing to be heard for the reason 
that he does not represent a party to the litigation and does not have 
any motion here to be heard, save the motion for fees of his firm, which 
Ihave agreed is not disposed of by number 4, the convention motion; 
and, secondly, that Mr. Larroca in speaking, even if Your Honor feels 
he has a standing to be heard, does not have a client at this point, 


because there is not a duly authorized Board of Monitors. 
* * * * 

MR. WILLIAMS: Your Honor will recall that the original action 
which gave birth to this litigation was filed on September 19th of 1957, 
which is just about three and one-half years ago. At that time the charge 
that was made against the defendant International and its then officers 
was that the convention which at that time was about to be held, Your 
Honor, in Miami, Florida, was. not a free and open convention and that 
Your Honor should issue injunctive relief to forestall the holding of that 
convention. 

Thereafter, Your Honor will recall the convention was in fact held 

and an amendment was made to the original moving papers, and 
Your Honor was asked to set the convention aside, the election of the 
officers, on the ground that the election that was held in Miami was not 
a free, open election, but that it was rather a rigged election. 

Now, there were a number of phases of this litigation in the pre- 
liminary stages, but ultimately it came on for trial before Your Honor 
toward the end of 1957, and the trial perdured over into 1958, and Your 
Honor will recall that it finally culminated in the signing of a Consent 
Decree. The Consent Decree, Your Honor, was filed and signed on 
Jamary 31.of 1958. 

Your Honor, the basic provisions of that Consent Decree, you will 
recall, were designed to bring about free, open, advertised elections 
within the Union and to bring about free expression of views by the rank 
and file. It was designed to assure that all of the locals in this Inter- 
national had a set of by-laws under which to operate. It was designed to 
bring about the release of a number of trusteed locals which were in 
trusteeship at the time of the signing of this Consent Order. It was 
designed to insure that none of the officers of the International had any 
overriding conflicts of interest which would be in derogation of the fi- 
duciary obligations which they had to the membership. It was designed 
to bring about a review of the financial and accounting procedures 

utilized by the International Union. 
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Now, a Board of Monitors was set up and certain procedural rules 
were set down within the Consent Order governing the activities, tenure, 
and life of the so-called Board of Monitorship. 

Now, Your Honor, that was in existence for sopcacitasted a year 
and nine months when the Congress of the United States acted’ and passed 
the Labor-Management Reporting and Disclosure Act of 1959, | which be- 
came law on September 14 of 1959, approximately a year and; one-half 
ago and about two years from the date of the inception of this Litigation. 

Your Honor, I think it has been called to your attention before, but 
I think it serves a useful purpose to bring it back to your attention in 
the frame of reference in which we are now discussing this case, that 
every substantive provision of the Consent Decree arrived at in long 
negotiations between counsel who were originally in this case has now 
been incorporated in the so-called Landrum-Griffin bill. 

* * * * 

So, Your Honor, a year and one-half ago, the legislative branch 
of this Government moved in to a vacuum which was foreseen by -the 
signing of this Consent Decree and by those persons who were parties 
to it and covered all the ground which was covered in the Consent Decree 
plus more; and not only did they cover all of the ground but they set up 
enforcement mechanism to insure adherence to the law; and they gave 
two cabinet officers enforcement rights under the Act, namely, the 
Secretary of Labor and the Attorney General who is empowered to call 
grand juries at any time. 

Now, by a strange fortuity, Your Honor, as we meet this morning, 
we have those positions filled by people who certainly are knowledgeable 
with respect to matters which were germane to this litigation. Mr. 
Goldberg is the Secretary of Labor, Mr. Kennedy, who served as counsel 
for the Labor-Management Committee, is the Attorney General. He has 
as his Deputy Attorney General in charge of the Criminal Division, 
which would be the division which would handle criminal penalties under 
this Act, Mr. Herbert J. Miller who served as counsel to the Board of 
Monitors, and I am now advised that there has been annexed to the 
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Criminal Division as a subordinate to Mr. Herbert J. Miller, Mr. John 
Cassidy who served as counsel to the Board of Monitors. 

So not only is there law, not only has the Congress acted to fill 
whatever vacuum existed theretofore but the Executive Branch which 
has been charged with the enforcement of this Act is now filled with 
persons ih key positions who are knowledgeable with respect to the 
facts of this litigation; and so I say these things, Your Honor, to point 
out to the Court that the vacuum which the Judiciary fulfilled for a period 
of some three years has now been adequately taken care of by the Legis- 
lative and Executive Branches of the Government and that it is now ap- 
propriate and seemly that the Judiciary should step out of the super- 
vision and administration of the affairs of the Union. 

Now, Your Honor, with that as background, I recall to Your Honor 

the conferences which were held beginning in August of last year 
in this room, beginning on August 8th. At Your Honor's suggestion, 
confernces were held among the lawyers who represented all of the 
clients and interested parties in this case. They met beginning on 
August 8th for a period of eight weeks. There were in toto some nine- 
teen lawyers who participated in these conferences, and we have computed 
that 1700 lawyer hours were used in conferences which ultimately brought 
about a proposed ‘settlement agreement which covered every single facet 
of this litigation. 

* * * * 

Now, with respect to paragraph 14 which covers the compensation 
owing to the lawyers who pressed this case and who prosecuted it and 
who brought about the Consent Decree on January 31, 1958, an agree- 
ment has been arrived at with respect to their compensation if there is a 
call of a convention, which I understand is satisfactory to Mr. Schmidt 
and his associates, Mr. Blumenfeld and Senator Dodd. 

THE COURT: The Court has been informally advised of that agree- 
ment. I would like to have it stated for the record and agreed to. 

MR. WILLIAMS: Would you oblige on that, Mr. Schmidt? 

MR. SCHMIDT: What I would like to do, Your Honor, is file a 
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copy of the agreement, but I didn't bring it with me. I think it 
should be filed now that it has been mentioned and that would be the 
best way. This is an exact copy, Your Honor, but unfortunately it is 
not signed, but we can give Your Honor, if necessary, a photostatic 
copy of the one that was signed and have that accompany it, and I would 
like that to be made part of the record. 

THE COURT: Pardon me. Let me look at this thing. 

MR. SPELMAN: If Your Honor please, I don't like to interrupt 
Mr. Williams, but if he is about to pass on to something else, speaking 
for plaintiffs Milone, et al., we would like to ask a question which we 
think is quite relevant to this postponement of the payment of fee which 
bears very directly on the motion now pending before Your Honor, namely, 
our motion to determine counsel fees. I would like at least to put the 
question to the Court; and if the Court thinks it is relersey perhaps an 
answer would be forthcoming. We think it is. | 

MR. WILLIAMS: I understand Mr. Spelman will have a full oppor- 


tunity to be heard. 

THE COURT: I understood that the matter now geet for the 
Court to consider relates to the fees which were authorized by the Con- 
sent Order and to cover the services rendered by the original parties 
plaintiff. Isn't that true? : 


MR. WILLIAMS: That is right. 

MR. SPELMAN: Your Honor, I haven't really made leesea clear 
then. I have interrupted Mr. Williams for tHis purpose. He has indi- 
cated that an agreement has been reached with respect to the payment of 
Mr. Schmidt's fee for the preconsent decree period, but ae Schmidt 
has agreed to the postponement-- 

THE COURT: For the record, that representation ais indicated 
that the settlement is for Mr. Schmidt and Senator Dodd and Mr. Blumen- 
feld. That is correct, isn't it? : 

MR. SCHMIDT: Yes, Your Honor, that is correct. 

MR. SPELMAN: That is correct, Your Honor, but our point is 
this. We represent plaintiffs Milone and others, some of the original 
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parties. I would like to put a question to Your Honor, because we believe 
that the agreement reached by Mr. Schmidt requires that a question be 
asked, because we think it bears very directly upon an issue that we 

have raised in connection with our motion to determine fees. 

Now, Your Honor has indicated that Your Honor has approved this 
arrangement under which payment of the fee to which Mr. Schmidt be- 
came entitled some time ago has been postponed and that the Court is 
agreeable to the fact that it was postponed. In behalf of plaintiffs Milone, 
et al., we want to put a question. Now, perhaps the question may seem 
to Your Honor not to relate, but at least we would like to put it; and if 
Your Honor feels that it isn't relevant at this juncture, perhaps we can 
raise it again when we argue on our motion to determine counsel fees; 
but I say to you in all sincerity we think that it does bear, that itisa 
question that ought to be answered; and I would ask the Court's permission 
to ask the question. 

THE COURT: Well, let's hear what you have in mind. 

MR. SPELMAN: There is pending before Your Honor the motion 
of Milone, et al., as you are aware, to determine counsel fees for all 
attorneys, not only attorneys for the defendants but attorneys for the 
plaintiffs. One of the important arguments that we have made in that 
motion is that it is very important that this Court be vitally concerned 
in the way in which plaintiffs’ counsel fees are handled in this case, 
because as a practical matter, the International treasury, of course, 
is controlled by International officers, as it should be; but in the context 
of this case, what has happened here is that all of the defendants’ at- 
torneys, of course, have been paid as their work progressed during the 
course of this litigation out of the Union treasury and none of the union 
counsel have been paid. Now, we claim-- 

THE COURT: The record does not reflect the facts just stated. 

MR. SPELMAN: Now, we claim, Your Honor-- 

THE COURT: Perhaps you are right, but the Court has no knowledge 
of how they were paid. 

MR. SPELMAN: Well, that fact is not important to my question. I am 
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getting to my question. It is our contention, which we will expand on 
later on, that in a situation where the defendants have unrestricted use 
of the Union treasury for this purpose they can put and have used, abused 
that, to put plaintiffs’ counsel in a position where he cannot effectively 


conduct the case. 

Now, our question is this. Your Honor said several weeks ago 
that when the objections of Coar and I think San Soucie and others, ob- 
jections to Mr. Schmidt's fees were withdrawn, Your Honor then rein- 
stated his former judgment with respect to Mr. Schmidt's fee, as Your 
Honor will recall; and then it was stated that that amount had been 
trimmed by agreement; but, in any event, Mr. Schmidt Pecame entitled 
to that money on that day. 

Now, the plaintiffs Milone, et al., would like to a why has Mr. 
Schmidt consented to postpone until after the convention his receipt of 
a sum of money to which he was entitled to weeks ago. Is this an example 
of the misuse of the Union treasury by Mr. Hoffa and his associates? 

If it is, I think this Court ought to be interested in knowing it, because it 
would have a bearing upon whether or not Your Honor ought to have 
agreed to it. 

Now, we never had an opportunity before now even to mention this. 
We think it is relevant, and that is my question. 

THE COURT: Just a minute. The International is the defendant. 
The International was a party to the Consent Order. 

MR. SPELMAN: I am well aware of that, Your Honor. We note 
the question for the record. Plaintiffs Milone, et al., would like to 
understand the basis for this action, because we think it bears very 
directly on the issues posed by our motion, and we hope - Your Honor 
would ask for the explanation. 

THE COURT: The Court thinks it is a matter of preference whether 
Mr. Schmidt answers the question or not. 

MR. SCHMIDT: With Mr. Williams" indulgence, because this is 
really an interruption of his argument, I should like to answer that 
question, because I think the question is fraught with an innuendo that I 


resent. 
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I entered into that agreement to diminish the amount because I 
wanted to remain faithful to the promise I had made when I negotiated 
with all of the other counsel in good faith that I would take that as a 
settlement. But there was more to it than that. In the first place, in 
view of the fact that all of the objectors had withdrawn their objections, 

I wanted the original order that Your Honor signed many, many months 
ago to be reinstated in full and unconditionally, and that was done 
on the records of this Court; and only after that was done, did I sign 
the document which diminished that amount. And I had a special reason 
for doing it. I felt that, number one, I had originally agreed in the stipu- 
lation of settlement negotiations to that amount and, in the second place, 
I had been told by counsel for the defendants that they were afraid that 
in some way the call for the convention would be needlessly delayed by 
a iot of dilatory tactics on behalf of the plaintiffs and they would thus be 
deprived of having a convention in time, according to their time schedule; 
and I told them that I disowned any intention to engage in dilatory tactics 
for that purpose; andI was prepared to show my sincerity in that re- 
spect by signing this kind of a stipulation. But may I add, that while I 
have given this explanation and while I have nothing to explain that I need 
be ashamed of and I put the stipulation in record, I think that the whole 


arrangement is simply none of the business of the counsel who raised 
the question. 


* * * * 


MR. WILLIAMS: Your Honor, over and above the provisions of 
the Consent Decree, there were certain outstanding orders of the Court 
of Appeals which had not been complied with at the time that the settle- 
ment discussions took place last summer in this courtroom. One of the 
orders related, Your Honor, to the so-called Alaska merger. Your 
Honor will recall that that was disposed of by an order which Your Honor 

signed on December 9. of 1960, and I can report to Your Honor that 
within the next six days elections will be held in six places in Alaska 
looking toward the approval and ratification or disapproval of the merger. 

THE COURT: Didn't I sign that order quite recently? 
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MR. WILLIAMS: December 9th that was, Your Honor. | 

THE COURT: December 9th? | 

MR. WILLIAMS: Yes, December 9th. 

THE COURT: I thought it more recent. 

MR. WILLIAMS: We can give Your Honor a report on that 
election as soon as it is held, andI understand that it is being held this 
very week in six places, as I indicated to Your Honor, in Alaska. 

Now, Your Honor, with respect to the hearing in Philadelphia 
looking toward the placing of Local 107 in trusteeship, Your Honor, a 
hearing was held in Philadelphia by a board inquiring into the placing of 
this local into trusteeship, a very lengthy hearing was held, and that board, 
I understand, has had meetings. It has not, at my last information which 
was yesterday, submitted its final recommendation to the General Execu- 
tive Board, but the hearing has been held, and the members of the board 
have met with respect to the draft of their decision; and that should be 
presented, I would take it, within the next few days, I would hope. 

Now, these, of course, Your Honor, are remnants of the whole 
case which I submit, Your Honor, are not within the purview of the term 
as used by Your Honor in the Court of Appeals, convention related mat- 
ters, but they are matters which were still pending; and I wanted to 
advise Your Honor as to the exact status of them. 

Now, with respect to the charges against Vice President Brennan, 
Your Honor, you will recall that Paul McArdle of the law firm of Cov- 
ington & Burling was engaged to draft those charges and to go forward 
with that matter. Mr. McArdle had great difficulty in locating the com- 
plaining witness, if I may use that term, with respect to this charge, 
one Embrill Davidson. Mr. McArdle finally did locate him and did have 
a discussion with him. Thereafter, Iam advised through Mr. Bergan 
who talked to Mr. McArdle this past week, that he received a letter 
from Mr. Davidson's counsel saying that Mr. Davidson was not disposed 
to talk further to Mr. McArdle nor was he disposed to testify in this mat- 
ter on the advice of counsel. That is in that position at this moment, 
Your Honor, and that will require some-- 
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THE COURT: Of course, that doesn't preclude his being called as 
a witness. 

MR. WILLIAMS: That is true, Your Honor. That is true. It 
would be necessary to issue processes of this Court and take his testi- 

mony pursuant to the processes of this Court, presumably by 
deposition; and Mr. McArdle, as I understand it, was troubled by the 
fact that there appeared to be no mechanism by which Davidson's presence 
could be brought in the District of Columbia, because of the fact that it is 
a civil subpena that would have to be issued and not a criminal subpena. 

* * * * 

MR. WILLIAMS: Your Honor, we want to state for the record again 
that we object. I mean no disrespect to Mr. Larroca, but we object to 
counsel's being heard here on the ground that these motions are adver- 
sary in character between the parties who are concerned, and that the 
Board of Monitors, if it were properly constituted at this tine , would 
not have a standing to be heard on these motions; and, in particular, we 
urge upon the Court that it is not so properly constituted as to have the 
right to be heard through counsel at this proceeding. 

THE COURT: Whom do you represent? 

MR. LARROCA: At the present time, Your Honor, I do not repre- 
sent the Board of Monitors. Iam here at the request of the Court to 
present the views as special counsel, someone familiar with the litiga- 
tion, so that the Court may be fully informed of all the facts of the pro- 
posed settlement. 

* * * * 

MR. WILLIAMS: * * * * So for these reasons, we ask Your 
Honor to authorize the issue of a convention call and to permit it to be 
called forthwith and suggest to Your Honor that any matters which are 
not related to the convention, such as the orders of the Court of Appeals 
which have not yet been fully and finally complied with can be subject to 
action of this Court if they are not complied with. There are other 
remedies open to this Court to deal with noncompliance of orders if in 
fact there is noncompliance. 
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139 MR. WILLIAMS: * * * * Well, Your Honor remembers that long 
before the counsel who makes that point was in any relationship to this 
case the defendants who were first named are not the present officers 
who were elected in the 1957 convention. The defendants who were first 
named were the old officers. The new officers, Your Honor, did not 

140 become parties defendants as such until they were added by 
consent of all after the Consent Decree. So that what counsel is urging 
upon Your Honor is that those officers who were serving prior to 1957 
should be required to pay into the treasury such amounts as can be 


properly allocated as legal fees for their defense in this case when in 
fact there was no charge against them that they participated in any 
conspiracy to prevent a free and open convention. Some of them are 


now dead; and with respect to the great majority of them, no allegations 
whatsoever were made except that they were officers at the time; and, 
in fact, six of them aren't officers at all any longer. | 

* * * 

178 ORAL RULING OF THE COURT 

THE COURT: I think it might be well to indicate for the record 
that the matter which has now been heard by the Court is the motion of 
plaintiffs Milone, et al., filed by Messrs. Silagi and Spelman, as counsel, 
on February 1, 1961. | 

That motion is in six parts and, as I understand it, asks for relief 
in six ways. 

First, it requires an accounting by the defendants of all counsel 
fees, costs, and expenditures made out of the funds of the aia 
or subordinate bodies; ! 

Second, that an order be entered requiring the individual defend- 
ants to refund all such expenditures to the International; — 

Third, to restrain the individual defendants and the International 
from any further expenditures in this litigation; | 
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Fourth, to enjoin the representation of the International by the 
same counsel who represent officer-defendants; 

Fifth, to determine the fees and expenses of plaintiffs’ counsel to 
date and to direct payment thereof by the International; 

Sixth, and for such other relief as may seem just and proper in 
the circumstances. 

In listening to what has been said by counsel, and perhaps by a 

number of counsel that have been heard, we are apt to lose sight 
of the fact that we are not dealing with the case as it was originally 
brought. There was a trial that lasted for many days, a laborious trial, 
which came to an end when the counsel in the case brought to the Court a 
plan disposing of the issues that had been raised and upon which evidence 
had been taken and provided as a part of that plan a Board of Monitors 
who would assist the Court in an effort to achieve the purposes which 
were announced in that consent order. That is what we are dealing with 
now, trying to further the purposes announced in that consent order. 

As a part of that arrangement, it was agreed that counsel who had 
represented the plaintiff should be compensated, and it was believed, I 
am sure, that the help which the Court would require thereafter would 
be afforded by the Board of Monitors; and, fortunately, I think that Board 
of Monitors had been largely made up of able lawyers throughout the 
history of this proceeding. First, Judge Cayton was the Chairman, Mr. 
Smith was a member of the Board, Mr. Nat Wells, an eminent lawyer 
well versed in the field of labor, was the third. 

The Board as then constituted has been changed, but it has always 
been attended by the services of the ablest lawyers who have been able 
to help the Court. 

It wasn’t believed at that time that the attorneys involved in that 
litigation should go on charging fees. It was believed that the 
Court, through the instrumentality of this Board of Monitors, would be 


able to carry on and achieve what was desired in the way of reform and 
in preparation for a convention to be held which would assure to the rank 
and file membership that their rights would be fully observed in the con- 
duct of that convention. 
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That has been the purpose of the Court and the purpose of the 
Board of Monitors. In order to be of assistance to the Board of Moni- 
tors, largely because of the vast volume of litigation which arose and 
required attention in the Court of Appeals, an eminent law firm was 
hired to assist the Board. So it is difficult for the Court to understand 
what these plaintiffs or their attorneys have done from that time on to 
achieve these purposes. I have listened with great care to the presen- 
tation of this motion, but must conclude that the motion is without merit 
in any part. It will be dismissed, or denied perhaps is the word, in all 
of its parts, and I will ask Mr. Williams to see that I have an appropriate 
order. 


TRANSCRIPT OF PROCEEDINGS OF MARCH 7, 1961 


THE COURT: Mr. Bergan. 

MR. BERGAN: Your Honor, I believe the matter on for discussion 
this morning is the order with respect to the motion filed by Mr. Spel- 
man on behalf of the plaintiffs Milone, et al., captioned Motion to De- 
termine Counsel Fees. | 

We had prepared and given to Your Honor, I think perhaps last 
Thursday, copies of a proposed order on this particular motion. I think 
Mr. Welch has it. Mr. Schmidt contacted Your Honor Friday morning, I 
understand, and advised the Court that there was some objection to the 
form of the order. He then contacted both Your Honor and my office by 
mail and subsequently by telephone, setting out at some length what his 
objections were; and without attempting to speak for Mr. Schmidt, his 
objections essentially were that the order went beyond the necessities 
of the particular motion. | 

With that in mind, I have redrafted an order which I would hand up 
to the Court. I have given copies of it just this morning to Mr. Spelman 
and to Mr. McCarthy and to Mr. Smith who are present in Court. 

I might say that the reason the order was redrafted is this. Mr. 
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Schmidt was of the view that the order as originally drafted was so 

broad as to encompass any potential claim which he, Mr. Schmidt, might 

have against the International for post-decree services. Without con- 
ceding the validity of any claim that Mr. Schmidt has against us, 

we certainly do agree with him that his claim ought not to be denied on 

Mr. Spelman's papers, perhaps ought to be left to a separate determination. 

So we have redrafted the order so as to make it apply solely to the motion 

which was filed by Mr. Spelman and joined in in part by Mr. McCarthy. 

THE COURT: I notice this order recites: "Ordered that the 
aforesaid motions,” in the plural. That isn't correct, is it? Wasn't 
it one motion? 

MR. BERGAN: There was a motion filed by Mr. Spelman on be- 
half of the plaintiffs Milone, et al., and a motion filed by Mr. McCarthy 
on behalf of the plaintiffs McFarland, et al., which adopted a part, at 
least, of Mr. Spelman’s motion. That is the reason for the plural in 
the last line. 

THE COURT: Yes, very well. That explains it. Let me hear from 
opposing party, Mr. Schmidt. 

MR. SCHMIDT: If Your Honor pleases, in its present form I have 
no objection. I have no comment on the order. I feel that the point 
that I raised in my letter to Your Honor and in my telegram has been 
taken care of. 

THE COURT: Yes. Mr. Spelman. 

MR. SPELMAN: Good morning, Your Honor. This new order, 
of course, is better than the old one in the sense that it is shorter, but I 

was surprised to hear Mr. Bergan’s version of its purpose. 

I would like to hand up to the Court our version of an order which 
we served on the other parties so that Your Honor can follow the few 
remarks I have to make. 

THE COURT: Yes. 

MR. SPELMAN: We reacted like Mr. Schmidt did to the original 
version that was prepared by the defendants, because it not only went 
beyond the necessities, but it did something more, it also went beyond 
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the ruling of the Court. The Court had said, if I heard the Court cor- 
rectly, that it was rejecting the claim for plaintiffs’ counsel fee not be- 
cause the plaintiff's counsel did nothing, as the order says, since 
January 31, 1958, but only that at the time the Consent Order was en- 
tered it was not contemplated that there would be any need. | 


So the version proposed by the defendants was objectionable not 


because it went beyond the necessities but because it didn't accurately 
reflect what the Court did. : 

Bergan says this morning that they have proposed this 
Your Honor, although I know that the strict 
rules of procedure in this case haven't been able to be followed, and we 


don't object to that because the nature of the case is such that it couldn't 
s new order only about a minute or two ago 


Now, Mr. 
new order--and by the way, 


be, we have been handed thi 
and for the first time heard the reason for it. 
Mr. Bergan says that he is now proposing this order 
he thought that the first order went so far as 
rder fee. Now, if 


because, if I 


understood him correctly, 
to prejudice Mr. Schmidt's claim for a post consent 0 


that is the only reason-- 
THE COURT: Well, I didn't understand Mr. Bergan to say that. 
I thought he indicated that that was Mr. Schmidt's view. | 
MR. SPELMAN: Well, Mr. Schmidt, of course, can express his 
own point of view. I would like clarification, because-- | 
THE COURT: I mean, when Mr. Bergan answered, I didn't under- 


stand him to indicate that that was his thinking, but the thinking of Mr. 


Schmidt. 
MR. SPELMAN: Well, in dropping out this language, all of the 


language that was omitted from the original order is the language of the 
rationale and the basis upon which this Court made its decision. 

Now, what I would like to get straight is whether the only reason 
for this, Your Honor, is in order to preserve, as Mr. Bergan says, the 
possibility that one of the counsel for the plaintiffs will not be prejudiced 


in making some separate and independent claim for fee. 
I understood Your Honor's ruling the other day to be a blanket ruling 
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49 with respect to all services performed after the Consent Decree. All 
plaintiffs’ counsel, in effect, were in the same boat. It was not con- 
templated that there would be any need for any of us, Schmidt, Spelman, 
Silagi, or any of us. 

Now, if there was an intention on the Court's part to distinguish 
among plaintiff's counsel, I didn't hear that distinction made nor the 
basis upon which it was made. 

Now, this order is predicated on the theory that there may have 
been some unstated discrimination made by the Court, selectivity, in 
determining that there was a difference in the Court's mind between the 
various claims to fee. We think this is a very important point to know, 
if in fact the Court now believes that. You will recall, Your Honor, that 
your ruling very clearly was that it wasn’t contemplated that there would 
be any need for any counsel after January 31, 1958. I am not trying to 
hurt Mr. Schmidt's claim for fee. I support it. I support the claim for 
fee for all counsel after that period to the extent that they contributed to 
the litigation. But the basis upon which this order was presented this 
morning, I think, needs clarification, to put it mildly. 

Now, what we are proposing, Your Honor, is that rather than 
drop out all language of rationale, which this does, I think, for a purpose 
which does not reflect what Your Honor did the other day. It is not the 
proper kind of an order. Ourorder, we think, undertakes to express 
what we thought was the Court's rationale, and it at least mentions the 
fact that the major thrust of our motion was against their use of the 
International’s treasury, which was not even mentioned in their version. 

We propose the order that we have given to Your Honor this morn- 
ing which we served last Thursday, I think it was, on the defendants; and 
we do ask this morning for clarification as to whether or not it was the 
intention of the Court to make the kind of classification among plaintiffs’ 
counsel that Mr. Bergan referred to. 

THE COURT: Mr. Schmidt. 

MR. SCHMIDT: If Your Honor pleases, I didn't have a chance to 
carefully study the order, the alternative order presented by Mr. Spelman, 
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but I oppose it in form, because I think it is vulnerable to the same at- 
tack that I made in the letter to which I earlier referred; and I think Mr. 
Spelman inadvertently misrepresents this Court's ruling. 

This Court made no blanket ruling. This Court was ruling ona 
motion, on a particular motion. It was the motion presented by Mr. 
Spelman, and it was my whole thrust that the ruling of the Court should 
be directed to that motion and that motion only, and there is no question 
here of any discrimination. That was not raised by that motion, and it 

should not be permitted to obfuscate the issues raised by this par- 
ticular motion. 

THE COURT: Mr. McCarthy. 

MR. McCARTHY: Your Honor, this shortened order was merely 
presented to us at counsel table this morning with, as I recall, Mr. 
Bergan's comments that it might prejudice some claim which Mr. Schmidt 
might have against the International for post-decree counsel fees. I 
adopt, and I haven't had time, because I have been out of the city until 


yesterday, to file a paper, but I think Mr. Spelman's order reflects what 
Your Honor said last Tuesday. Before I could give my views on this 
alternative brief order, I think, as counsel of record in this case, all 


parties are entitled to any correspondence flowing between one attorney 
and this Court, and I have reference to the letter that Mr. Schmidt has 
mentioned as having been sent to the Court and I believe to Mr. Bergan. 
If that letter will illuminate the situation, I might be in a position to 
consent to this last, this alternative order, but I think we ought to have 
the benefit of the correspondence that flowed to the Court, and I think 
that correspondence should be a part of the record in this cause. 

THE COURT: All right. If that is agreeable with Mr. ‘Schmidt, 
they may be placed in the file. 

MR. SCHMIDT: Yes, sir. Ihave no objection to that being brought 
in. 


[ Filed Mar. 17, 1961] 


MEMORANDUM ON PRESENTATION OF ORDER 

IN RE DENIAL OF MOTION TO DETERMINE 
COUNSEL FEES: AND ON MOTION TO REOPEN 
AND RECONSIDER RULING ON SAID MOTION: AND 
AFFIDAVIT IN SUPPORT THEREOF. 

1. Items 3 and 4 on the agenda for argument on March 20, 1961, at 
10:00 A.M. (as set forth in March 14th letter of Richard L. Collins, 
Assignment Commissioner) are related and necessarily interdependent. 
The determination of No. 4 (the form of order on denial of motion to 
determine counsel fees) will be governed in large part by the determina- 
tion of No. 3 (Motion to Re-Open and Reconsider). This memorandum 
and its attached affidavit, thus, is directed to both. 

2. In its oral ruling on Motion of Plaintiffs Milone, et al., to 
Determine Counsel Fees (Transcript, February 27 and 28, at pages 
178-180), the Court denied the motion with respect to fees for defendants’ 
counsel, but stated no basis therefor. The original order proposed by 
defendants’ counsel makes no mention of the basis for the Court's ruling 
on this aspect of the motion; nor does the present proposed order of de- 
fendants, now before the Court. 

3. Plaintiffs, Milone, et al., in their proposed order, filed with 
the Court and served on the parties, undertook to spell out what they 
considered to be the basis for the Court's decision on this aspect of the 
motion. Plaintiffs Milone, et al., do not object to the form of order 
presently proposed by defendants insofar as it omits any stated basis for 
the ruling on plaintiffs’ counsel fee, since this matter is covered in the 
Court's oral ruling. But since no basis was stated on the Court's oral 
ruling on February 28 for the denial of the motion as it related to de- 
fendants’ counsel it is necessary, we contend, that the basis be stated in 
the order. 

4. A reading of the Transcript, a copy of which we have now ob- 
tained, underscores this need. At several points during the argument of 
the motion by Mr. Spelman, the Court asked questions indicating doubts 
as to whether the issue relating to defendant's counsel fees had been 
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properly raised. Specifically, it is possible to construe the: ‘Court's 
questions to mean that the motion was not properly founded on factual 
allegations of actual use of International funds to pay defendants' counsel. 
If these questions by the Court mean that the motion as to defendants’ 
counsel fees was denied, not on its substantive merits, but on what the 
Court considered a defect in the way the question was raised, we ask 
that that issue be clarified at this time. 

5. On this issue, we make the following two points: 


(a) The issue was properly before the Court on its merits, 


During the course of this class litigation, the Court had jurisdiction over 
the individual defendant officers and over the defendant International. 
Under both the common law of chancery and under Paragraph 5 of the 
Consent Order, the Court had both the authority and duty to enforce the 
fiduciary duty of defendant- officers not to use the funds of the Inter- 
national to pay counsel for defendants under the circumstances of this 
case, of which the Court has notice from its own records and which was 
spelled out in detail in the Points and Authorities in support of our Mo- 
tion. The whole basis of the Points and Authorities, as they relate to 
defendants' counsel, is the use of the International funds for that purpose. 
And, in their answering papers, defendants admit that the funds have been 
so used. They admit it again in their Reply of Defendants to Motion by 
Plaintiffs, Milone, et al., to Re-open Hearing and Reconsider Ruling, 
now pending before the Court. And, as shown in the affidavit of Lawrence 
T. Smith, attached hereto, these admissions’are based on affidavits and 
charges filed long ago by plaintiffs and by Mr. Schmidt himself. Thus, 
the Motion to Determine Fees, so far as it relates to defendants’ counsel, 
is founded on affidavits, charges and defendants' own admissions, all a 
part of the record in this case. | 

Thus, if the Court based its denial of this aspect of the motion on 
the failure to allege the underlying facts of actual use of International 
funds to pay defendants’ counsel, we respectfully ask the Court to recon- 
sider its ruling in light of the above, and, having reconsidered, announce 
a ruling on the basis of the substantitive merits. 
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(b) If, notwithstanding the above, the Court requires an 
affidavit as foundation for the motion to inquire into use of International 


funds to pay defendants' counsel, we submit same in the form of the 
Affidavit of Lawrence T. Smith, attached hereto, to be made a part of 
our Motion to Determine Counsel Fee. And we ask that the pending 
Motion to Re-open and Reconsider said motion be considered in light of 
this affidavit. Or, in the alternative, we ask that the Motion to Deter- 
mine Fee, insofar as it relates to defendants’ counsel, be treated as 
re-submitted. In that event, we are content to have that part of the 
motion decided on the basis of the present papers and the oral argument 
already had. 

Respectfully submitted, 


Robert Silagi 
745 Fifth Avenue 
New York, New York 


Seymour J. Spelman 
902 Warner Building 
Washington, D. C. 
March 17, 1961 


AFFIDAVIT OF LAWRENCE T. SMITH 


Lawrence T. Smith, being duly sworn says: 

1. Iam attorney at law admitted to practice in the State of New 
York. Iwasa member of the Board of Monitors from July 13, 1959 to 
the Board's dissolution by this Courtsorder on February 28, 1961. 
Prior to my appointment by the Court as a member of the Board of 
Monitors, I was associated with Godfrey P. Schmidt, Esq., in the 
practice of law during the whole course of this litigation while Mr. 
Schmidt was plaintiffs’ counsel and member of the Board of Monitors. 

2. 1 state upon information and belief that counsel to the Inter- 
national were paid for services in connection with this litigation out of 
the treasury of the International. The grounds of my information and 
the basis for my belief are as follows: 
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(a) Statements made by Mr. Schmidt with reference to fees 
paid Martin F. O'Donoghue, Esq., for his services to the International, 
and statements made by Mr. Schmidt with reference to fees of successor 
counsel, including Messrs. Williams and Bergan. I remember particu- 
larly that, upon Mr. Schmidt's application to have his fee determined 
pursuant to Paragraph 14 of the Consent Order, he and his late counsel 
Bartley C. Crum, Esq., discussed the relevance of the amount of de- 
fendants' counsel fee to the quantum of Mr. Schmidt's fee and similar 
arguments were made to the Court. It was stated many times to me by 
Messrs. Schmidt and Crum at that time (1958) that the annual retainer 
fee for Mr. Williams’ firm was set at $50, 000. 00 and that Mr. Williams 
and Mr. Cheyfitz had an arrangement for additional compensation out 
of the International treasury. During 1958 and the first half of 1959 
Mr. Schmidt, and particularly Mr. Crum, had many conversations with 
persons in Mr. Williams' office concerning the matter of counsel fees. 

(b) I have heard Mr. O'Donoghue state on a number of oc- 
casions that he received counsel fees out of the International treasury for 
services rendered the defendants in the initial stages of the litigation. 

(c) Mr. Schmidt's affidavit of July 20, 1959, which defend- 
ants quote in their "Reply" to motion of plaintiffs to reopen, etc., al- 
leges that counsel to the International, including Messrs. Williams and 
Bergan, are paid "fat fees" out of the International treasury. 

(d) The supplemental charges against James R. Hi Hoffa filed 
by Mr. Schmidt on November 19, 1959 on behalf of some of the plaintiffs, 
which have never been litigated, nevertheless allege that defendants’ 


counsel are paid out of International funds. Portions of these charges 
are quoted in defendants "Reply to plaintiffs' motion to reopen in a 
manner which is necessarily an admission of payment. 

(e) The memorandum of defendants filed in opposition to 


plaintiffs’ motion to determine fee acknowledges payment. See page 7: 
"The International was, therefore, fully entitled to retain counsel in this 
litigation”; and page 8: "The only additional cost to the International 
arising from the representation of individual defendants by its counsel 
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arises from the time it takes to add the letter "s" to the word 'de- 
fendant’ in the papers filed." 

An examination of the record in this case will reveal numerous 
allegations, statements and admissions that defendants’ counsel are 
paid out of the International treasury for services in connection with 
this litigation. 


Lawrence T. Smith 
Subscribed and sworn to before me this day of March, 1961 


Notary Public 


My Commission expires 


[Filed March 17, 1961] 

RESPONSE OF PLAINTIFFS, MILONE, ET AL., TO 

REPLY OF DEFENDANTS TO MOTION TO REOPEN 

HEARING AND RECONSIDER RULINGS 

The reply of defendants to plaintiffs’ motion merely compounds 
the misrepresentation made by Mr. Schmidt in his statement to the 
Court that the issue of defendants’ counsel's conflict of interest has been 
put in issue before the Court and the Board of Monitors and ruled upon. 
In his affidavit attached to plaintiffs’ motion, Mr. O'Donoghue cor- 

rectly states, as is obvious from the face of Mr. Schmidt's affidavit of 
October 20, 1958, that it "was a defensive pleading but did not raise the 
questions properly before the Court.” Nowhere in the said affidavit 
does Mr. Schmidt suggest that the Court should act to disqualify de- 
fendants' counsel from representing both the International and the officer- 
defendants. Considered as a whole it is clear throughout the affidavit 
that Mr. Schmidt is arguing: ‘If I am in a conflict of interest, they are 
in a greater conflict and cannot be heard to criticize me.’ His argument 
goes to defendants’ counsel's credibility, "sincerity," "sensitivity" to 
proprieties and "solicitude” for the International's and members’ welfare. 
He insists only that they cannot be heard to raise the conflict of interest 
issues--perhaps on the doctrine of "clean hands" or equitable estoppel. 
He specifically does not raise conflict of interest as an issue upon which 
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the Court should grant relief. 

The very excerpts that defendants quote from the Schmidt affi- 
davit support the thesis that Mr. Schmidt mentioned conflict of interest 
only to disqualify these counsel from attacking him and not to disqualify 
them from nominal representation of the International. His purpose is 
spelled out explicitly: '"9. In order further to show indirectly but ef- 
fectively the insincerity of defendants in charging me with ‘conflict of 
interest'; and in order thereby to demonstrate that the charge is in fact 
merely an interference with me.... and a reprisal....." Nowhere does 
he express any other purpose. He does not even ask for "such other and 
further relief as may be just and proper" because he had no other purpose 
but to relieve himself of the charges by tarring them with the same brush. 
It is noteworthy that Mr. Schmidt's affidavit is entitled "Affidavit of 
Godfrey P. Schmidt Answering Motion by Williams and Bergan (six) to 


Oust Him as Monitor." The only sub-headings are those which appear 
on page 2 (J. A. 116 in Appeal No. 14, 983): "Analysis and Refutation of 


Motion made by Messrs. Williams and Bergen (six) 'for Removal of 
Godfrey P. Schmidt as Monitor"; and page 29 (J. A. 143 in same Appeal) 
"Summary Refutation of the Eight Williams- Bergen (sic) Charges." 
Thus is expressed the only real purpose of the affidavit. | 

Moreover, neither this Court nor the Court of Appeals ruled on 
defendants' counsel's conflict of interest. This aspect was ignored al- 
together because the only issue before the Courts was Mr. Schmidt's 
own conflict. On page 4 (J. A. 118 in Appeal No. 14, 983) of: this same 
affidavit Mr. Schmidt attempts to show that if he is ina conflict of in- 
terest, then Mr. Wells, the defendant-designated Monitor, is likewise 
in a conflict. He criticizes defendants’ counsel for raising the issue as 
to himself and not as to Mr. Wells. On this point the Court of Appeals 
said: | 

"We have not overlooked the suggestion of Mr. Schmidt 

that his situation is no different in essence from that of Moni- 

tor Wells. But we have no question before us as to Monitor 

Wells. None has been presented to the courts and no hearing 

had with respect to him." (269 F. 2d 526) | 
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The same is precisely true with reference to Mr. Schmidt's allegations 
regarding defendants’ counsel. 

Mr. O'Donoghue states under oath that he has "read the Minutes 
of the Board of Monitors covering the period of time that Mr. Schmidt 
served as a member." This necessarily includes the Report of the Board 
under Judge Cayton'’s chairmanship, which Report is filed in the Court 
as part of the First Report of the Board of Monitors covering the period 
from its inception to July 31, 1958. Mr. O'Donoghue then describes 
the method of handling motions during his chairmanship. He then comes 
to the conclusion, covering both periods, that there is no entry in the 
Board’s Minutes on the matter Mr. Schmidt claims to have raised. If 
there were, it would be a simple matter for defendants to point out. If 
such an entry is missing by clerical inadvertence it would be simple for 
Mr. Schmidt to file an affidavit explaining the omission. Of course, it 
is inconceivable that there is any such omission. If Mr. Schmidt had 
raised the issue formally during Judge Cayton’s chairmanship it would 
have been noted in the unanimous Report, which covers ten pages. If 
Mr. Schmidt had raised it informally and his colleagues had disagreed with 
him, it would have been mentioned in Mr. Schmidt's Supplemental Report 
covering the period of Judge Cayton’s chairmanship, which occupies 29 
pages. Of these 29 pages, Mr. Schmidt devotes 22 to the general subject 
heading: "VI. Differences Between Monitors during the Period Febru- 
ary 4, 1958 to May 27, 1958.” 

The charges filed by Mr. Schmidt on behalf of some of the plaintiffs 
on August 28, 1958 do not charge that defendants’ counsel are in a con- 
flict of interest. These are the only plaintiffs’ charges the Board of 
Monitors could have considered on June 29, 1959 and it is plain that even 
with reference to these no action was taken by the Board. The "Supple- 
mental Charges against James R. Hoffa," dated September 16, 1959, 
which defendants quote from, were never considered by the Board as 
appears from the Minutes of the Board meetings and the affidavit of 
Mr. O'Donoghue. Defendants are in possession of all these Minutes and 
point to no reference to these charges anywhere. 
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When the Board of Monitors did not act on his charges, Mr. Schmidt 
filed both sets as Exhibits "A" and "B" to Motion filed with the Court on 
November 19, 1959. This motion and the charges, which he has not 
prosecuted, are still pending before this Court and there has never been 
a hearing on them. Between September 16, 1959 and November 19, 1959, 
Mr. Schmidt saw fit to withdraw the charge numbered 160 (which defend- 
ants quote) by obliterating the same from Exhibit "B" (Supplemental 
charges of September 16, 1959). His apparent purpose and intent was to 

withdraw the charge of conflict of interest as it involved defendants’ 
counsel. If it was his purpose to withdraw the charge of defendants’ 
counsel's conflict of interest before the same was ruled upon by the Court, 
then, obviously the issue was not determined on its merits as defendants 
suggest. If that was not his purpose, then, since the charges are still 
pending they should be heard and determined on plaintiffs’ pending motion 
to determine counsel fees. 

The affidavit of Martin E O'Donoghue, Esq., submitted = plaintiffs 
on their motion is unrefuted by the unsworn reply of defendants. With 
the record in its present state plaintiffs’ motion must be granted. In 
the alternative, should the Court desire to give defendants and Mr. 
Schmidt an opportunity to meet the allegations of Mr. O'Donoghue's af- 
fidavit, it should require answering affidavits or testimony and rule upon 
the merits of the issues thus raised. | 


Respectfully submitted, 
Robert Silagi 


745 Fifth Avenue 
New York, New York 


Seymour J Spelman 


902 Warner Building 
Washington, D. C 


[Filed March 20, 1961] ORDER 


This cause came on to be heard on the motion of plaintiffs Milone, 
et al. to determine counsel fees, said motion being in six parts, the 
separate report of Monitor Lawrence T. Smith in support thereof, the 


244 


motion of plaintiffs McFarland, et al. adopting the motion of plaintiffs 
Milone, et al., and the memorandum of the defendants in opposition 
thereto, and the Court having heard argument of counsel thereon and being 
fully advised, it is by the Court this 20th day of March, 1961 

ORDERED that the aforesaid motions be, and they hereby are, 
denied in all respects. 

/s/ ¥. Dickinson Letts 
JUDGE 


TRANSCRIPT OF PROCEEDINGS OF MARCH 20, 1961 


MR. SPELMAN: * * * * Our answer is Mr. O'Donoghue states 
that he covered the entire period in his research, and, more importantly, 
when Judge Cayton completed his stewardship as Chairman of the Board 
of Monitors, he filed an extensive report--I don't know how long, ten or 
twelve pages--covering all important matters; and Mr. Schmidt, I think, 
filed a separate opinion or a separate report covering a lot of matters 
not covered. Those papers are part of the record in this case, and no 
mention is made of this issue of obvious considerable importance. 

So that the statement stands, ours does. Mr. Schmidt made a 
material misrepresentation of fact. This is the first time that this issue 
ig before the Court in an affirmative way. Nothing in the defendants' 
papers in answer to our motion in any way touches our claim of mis- 
representation. I think it may be that Mr. Schmidt's memory is faulty, 
but I would like to have seen at least a paper filed by him claiming faulty 
memory, because his silence is sort of ambiguous. 

Now, this whole question of the failure of the Court to indicate any 
basis for its ruling on that aspect of our fee leaves us, of course, com- 
pletely in the dark, andI respectfully suggest, Your Honor, it is quite 
a serious matter. 

THE COURT: I think I did indicate when you were here before 
that, according to my understanding, it was not the intent of the parties 
at the time the Consent Order was entered. It was then believed that the 
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Board of Monitors, who would be men of great stature in their profession, 
would do all of the legal work that the Monitors needed to carry out the 


purposes. 

MR. SPELMAN: I well remember that part of Yair Honor's ruling, 
but may I call Your Honor'’s attention to the fact, starting on page 178 
of the transcript, that all of these statements about it was not contemplated 
that additional legal work would need to be done were all stated so far 
as appears in the language of your oral ruling in connection with plaintiffs' 
counsel. Now, I have the transcript here, and I read it very carefully, 
and this is what concerned me. If Your Honor did intend that no work was 
contemplated, that the Consent Decree setting up the Board of Monitors, 
which was a three-party board, representing the Teamsters, the plaintiffs, 

and an impartial chairman, if Your Honor's ruling meant that the 
establishment of that device, the Board of Monitors, under the aegis of 
this Court, meant that it was not contemplated that additional partisan 
representation would be required and therefore compensable, and if this 
applied to both defendants' attorneys as well as plaintiffs' attorneys, 
then this would be a clarification for your ruling; and if you’ will observe 
the order that we offered up, which is still before Your Honor, we in 
our suggested draft of the order said that very thing, not because it is 
in the transcript--it isn't in the transcript of the oral ruling, but we 
thought perhaps that was the basis for Your Honor's ruling: or, at least, 
that Your Honor was saying that whereas it was not contemplated that 
plaintiffs' counsel would have to be paid that there was some necessity 
for defendants’ counsel and therefore they could be paid. = there is 
that lack of clarity. 

Now, we have filed a memorandum, Your Honor, with an affi- 
davit of Mr. Lawrence T. Smith attached, the whole purpose of which is 
to seek clarification on this important point. I spent many hours reading 
the transcript of February 27 and 28 in an effort to get my footing in this 
matter since I made the argument. What went into the record, I wasn't 
sure of. SoI read it, having gotten it only the other day. And the 
record, Your Honor, I say in all sincerity, does not state in your oral 
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ruling any basis whatever for the ruling with respect to their fees. 
Now, there were a number of questions put to me by Your Honor during the 


course of my oral argument; and when I read those questions that Your 
Honor put to me in the cold light of day, not here on my feet but over in 
my Office, when I read those questions and considered those questions 
together with the silence of the Court with respect to the grounds for its 
denial of our motion as it affected the defendants’ fee, it occurred to me, 
as is apparent from this memorandum and affidavit filed, that maybe 
what Your Honor was saying was that when we filed our motion to de- 


termine fee and the points and authorities in support of it we com- 
mitted what you might consider to be a technical error, that we ought to 
have attached to the motion a statement to the effect that they did use the 
money so that Your Honor would officially know for the purposes of this 
motion that, in requesting the accounting, there was a factual allegation 
underlying it, that they had used it for that purpose; and as I read Your 
Honor’s objections and saw myself in the record struggling for answers, 
in ali honesty, it occurred to me that Your Honor possibly had that in 
mind. 

Now, therefore, I wish to call the Court's attention to this. We 
believe very sincerely that we did raise that issue properly here in the 
Court by our motion. This Court during the course of this case, Your 
Honor, has had jurisdiction both over the individual defendants and over 

the defendant International. In class cases like this or in cases 
involving trust res, it is often said by the courts that the court has a 
kind of protective custody of the treasury or the res involved. 

Now, under both the common law of chancery, which we spelled out 
in great detail, and under paragraph 5 of the Consent Order, the defend- 
ants had the duty not to use, we say, any of the money of the treasury 
to pay for their own counsel fees, this would have been a breach of that 
duty. 

Now, in their answering papers, Your Honor, that Mr. Williams 
filed in response to our motion to determine fee, had they not used the 
money for that purpose, it would have been a simple matter, and it 
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would have ended the motion right there, simply to say, You are wrong, 
the money was not used." But in their answering papers, at pages 7 

and 8, they acknowledge the use of the money. In the transcript at many 
places they acknowledge the use of the money, and they go on to say not 


one extra penny was spent by virtue of the dual role, but they neverthe- 
less acknowledge the use of the fund. Again they admit it in their reply 
to our motion to reopen. They quote Mr. Godfrey Schmidt's affi- 
davit, they quote charges filed by Mr. Schmidt in behalf of Boggia and 
the rest of the plaintiffs, in which it is flatly stated that the money is 
being used and being used improperly. So if Your Honor did not of- 
ficially know at that moment that the fund had been used, we wish to 
call Your Honor's attention to this congeries of fact from which this 
Court would officially know and, therefore, under its duty to see that the 
International treasury was protected against this kind of depredation-- 
we call it depredation--that Your Honor had a duty upon our suggestion 
to rule on the motion on its substantive merits. Therefore, if the ruling 
was a ruling on a procedural technicality, if Your Honor was saying, 
"J never got to the merits of your case because I stopped at the thresh- 
hold since you didn't put in. a piece of paper telling me in the proper 
way that they had used the money," I respectfully suggest that there 
were facts of which Your Honor could take notice and admissions. 

Now, even if that is not enough, we have this morning--not this 
morning, we have proffered on Friday, it is up before you this morning-- 
in connection with our memorandum an affidavit of Mr. Lawrence T. 
Smith, plaintiffs’ monitor after Mr. Schmidt's departure from that role, 
stating on adequate information and belief that the money was SO used. 
There has been no denying affidavit. I would be interested to hear 
whether or not the defendants would deny it today. 

We say to Your Honor if there was any procedural sutiiconity in the 
way in which we raised the question, we now proffer that affidavit and 
ask it to be identified as our exhibit; and we offer it; and if Your Honor 

feels that it is necessary, really, to resubmit that part of our 
motion dealing with this because of what might be thought of as this 
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procedural infirmity, we do now, aS we state in our memorandum, re- 
submit it to be considered in light of the affidavit of Mr. Smith stating 
that there has been that use. 

Now, one final point occurred to me as I came here this morning, 


and that is that as far as the time goes, one may Say possibly, well, not 
enough days have elapsed since Friday to give the defendants the time to 
react that the rules permit them to have. I would say this. First, the 
defendants know whether or not they have been paid. No possible pre- 
judice of any kind could accrue to them by virtue of the fact that they only 
had over the weekend to answer it. You can only do it one of two ways. 
if the money was used, they know it, because they have received it, in 
which case we do get to the substantive merits and will rest upon the 
present papers and arguments. If it wasn't used they would know it, 

and a simple “no” ‘would suffice even as a representation to the Court 
here now, in which case our motion would die aborning. There would be 
no issue at all, and we would be content to have it ruled on in that way. 
Thank you. 

THE COURT: Mr. Spelman, the Court adheres to its previous 
announcement. The motion will be denied. 

MR. SPELMAN: May I ask Your Honor-- 

THE COURT: Beg pardon. 

MR. SPELMAN: Excuse me, I didn't mean to interrupt. I wanted 
to ask a question. 

THE COURT: Mr. Williams, will you see that I have an order 
to that effect? 

MR. WILLIAMS: Yes, sir- 

MR. SPELMAN: Your Honor, I would like to have marked for 
identification the affidavit of Lawrence T. Smith which is attached to the 
memorandum. 

THE COURT: I thought you said you had attached it to the papers. 

MR. SPELMAN: Well, it is attached to the paper, but in order 
that it be part of the record, it is my understanding that under the rules 
this kind of a memorandum is not necessarily part of the record, and it 


249 


is possible that if the memorandum isn't that the attached affidavit has 
no better footing. So it was only for that purpose we would like the affi- 
davit itself marked for identification. : 

THE COURT: It belongs just where it is, attached to your papers. 
So your oral request will be denied. 

MR. SPELMAN: The request to have it marked will be denied? 

THE COURT: That is just what I said, your oral motion is denied. 

MR. SPELMAN: Well, Your Honor, this is not an oral’ motion. 

THE COURT: It was filed with the other papers. That is where 
it belongs. 

MR. SPELMAN: May I ask this question, Your Honor? Iam 
really not clear. The motion was not an oral one. It is in written form 
before the Court. But what Iam most interested in, Iam not clear, is 
Your Honor saying that the affidavit is in the record by virtue of its 
being attached to the memorandum ? : 

THE COURT: I will let you decide your own question o! on that. 

MR. SPELMAN: Well, we want to make it clear that we ask the 
affidavit be marked for identification and be admitted in cae 

THE COURT: That has been denied. 

MR. SPELMAN: Thank you. May we ask the Court to indicate on 
the affidavit that it is a rejected offer for identification, that it was of- 
fered for identification and rejected. | 

THE COURT: The Court will refuse that request likewise. 

MR. SPELMAN: Thank you. 

* * * * 

THE COURT: There is a motion for publication of a mance to 
members. That is a motion of Mr. Spelman. | 

MR. SPELMAN: Speaking for plaintiffs Milone, et al. » we made 


an effort, an unsuccessful one, during the time that the Court was con- 


sidering the form of the order for a convention call, to have the Court 
indicate in the order itself to the membership that so far as the unfinished 
business of the case is concerned the Court retained jurisdiction. This 
we felt was particularly important in view of the vacuum that was 
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created by the dissolution of the Board of Monitors; but, as I say, that 
effort was unsuccessful. 

Following that, the defendants, using what they themselves de- 
scribe as their connecting link with the membership, namely, the 
Teamsters Journal, their monthly publication, stated to all of their 
membership in that medium: 

” Federal Judge F. Dickinson Letts on February 28 authorized 
the IBT to order a new convention. The action brings to an end the three 
years of complicated litigation involving the Union and the Board of 
Monitors.” 

Now, in view of the fact that by acknowledgment of everybody 
concerned there is unfinished business, in view of the fact that the Liti- 
gation has not come to an end, no amount of sophistry can conceal the 
fact that so far as the membership is concerned, this misrepresents the 
state of the litigation at the present time. 

Now, what we have said, we have filed a written motion saying, in 
view of the wide publication of the Court's orders involving the Board of 
Monitors and authorizing the call of a convention, and in view of this 
clear misstatement of fact in the International Teamster, it is essential 
that the rank and file membership be advised of the status of the litigation 
in respect to all matters that have not been disposed of; and since the 
Teamster Journal is the connecting link between the Union officers and 
their members, and the only connecting link, and in view of Your Honor's 
unwillingness to include a paragraph in the convention call order indicating 
the retention of jurisdiction on these unfinished matters, we have asked 
the Court to require the defendants to publish in the next issue of the 
Teamster Journal the following notice: 

"On February 28, 1961, the Honorable F. Dickinson Letts signed 
an order dissolving the Board of Monitors. On March 3, 1961, Judge 
Letts signed an order authorizing the General Executive Board to call 
a convention for the election of general officers pursuant to the IBT 
constitution. It has also been provided that reports are to be filed with 
the Court by the IBT on the release of trusteed locals and on matters 
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involving Locals 107, 245, 515, 808, and Vice President Brennan. 
Judge Letts has provided that this Court retains jurisdiction on all 

these matters and all other unresolved matters that were pending 
before the Court and the Board of Monitors. Any complaints with re- 
gard to the manner in which these unresolved matters are handled by 
the defendant officers of the defendant International Union may be brought 
to the attention of the Court by any member having an interest in such 
matters by making his interest known to the Court directly as by 
himself or through counsel." | 

This is the very brief notice that we ask the Court to require the 


defendants to make in the Journal. 

Now, the defendants have filed a memorandum in reply. They 
admit, of course, as they have to, on page 3 of their memo that the Inter- 
national Teamster Journal is the connecting link, the way in which they 
advise their members, who are some 1, 700, 000 in number spread out 
over the United States and probably in Canada, too, of events of interest. 


They also admit, and here, I think, Your Honor, is the crux of 
the whole matter. On page 5 of their memorandum they say: 

"Qutstanding orders of this or the appellate court are, ‘of course, 
subject to this Court's continuing jurisdiction. This is not a matter, 
however, which concerns the membership at large. It is rather a matter 
which concerns only the parties andthe Court." 

Well, this is class litigation. The parties here, some ‘thirteen 
in number, are representative of a class consisting of 1, 700, 000 people. 

It needs no extensive argument, Your Honor, to prove ‘that this is 

a matter which concerns the membership at large if, as is true, and there 

is no question that it is true, and they acknowledge it to be true, there 
are outstanding orders, and so on, there is unfinished business. It is 
the business of the membership at large. It obviously can't only concern 
the parties; and if, as is unquestionably true, the statement we have read 
to you in the Teamster Journal misstates the facts and leads any layman 
to the conclusion that everything is finished, the litigation has "come to 
an end," then we think this Court has the duty to require the defendants 


252 


to correct that misrepresentation, so that in the event that the remaining 
obligations are not properly carried out, the membership will be aware 
that the litigation has not come to an end in so far as their rights to come 
to this Court and complain about failure of performance in those areas. 
This is our motion, and we ask the Court to require publication 
of that notice. 
THE COURT: In the opinion ofthe Court, this does not present 
any matter that seems to have great importance. I can't see the harm that 
has developed. The motion will be denied. Mr. Williams, let me have 
an order. 
MR. WILLIAMS: Yes, sir. 


* * 


NOTICE OF APPEAL 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


STEVE MILONE, et al., 
EDWARD McFARLAND, et al. 
Plaintiff. 
vs. Civil No. 2361/57 
JOHN F. ENGLISH, et al. 
Defendant. 


Notice is hereby given this 7th day of April 1961 that Steve Milone, 
et al. and Edward McFarland, et al. hereby appeal to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 20th day of March 1961 denying motions to determine 
counsel fees in favor of John F. English, et al, defendants, against said 
Steve Milone, et al. and Edward McFarland, et al., plaintiffs. 

/s/ Robert Silagi 
/s/ Seymour J. Spelman 
Attorney for Milone et al. 


/s/ Joseph S. McCarthy 
Attorney for McFarland, et al. 


[ Filed Mar. 29, 1961] 


ORDER 


Upon consideration of the motion filed herein by plaintiffs 
Milone, et al. "To Reopen the Hearing and Reconsider Rulings on 
Motion to Determine Counsel Fees and Motion for Convention” and 
of the memorandum of the defendants in reply thereto, and the Court 
having heard argument by counsel for plaintiffs Milone, et al. and 
being fully advised; and the Court being of the view that it should adhere 
to its prior ruling in the premise, it is by the Court this 29th day of 
March, 1961. 

ORDERED that the aforesaid motion to reopen and reconsider, be, 


and it hereby is, denied. 


/s/ F. Dickinson Letts 


Judge 
Seen: 


Raymond W. Bergan, for defendants 


Joseph S. McCarthy - by R. W. Bergan for plaintiffs McFarland, et al. 


Seymour J. Spelman - by R. W. Bergan for plaintiffs Milone, et al. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,348 


STEVE MILONE, et al., and 
EDWARD McFARLAND, et al., 


Vv. 


JOHN F. ENGLISH, et al., 


On Appeal From the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The Amended Complaint (J.A. 7-49) is a derivative suit brought 
on behalf of the membership of the defendant Union as a class which 
charges fraud on the part of Union officers and seeks reform of Union 
management. The jurisdiction of the District Court rests on the 
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general equity powers conferred on it by Title 11, § 306, of the District 
of Columbia Code. 


This is an appeal from a final order entered on March 20, 1961, 
denying plaintiffs' motion for an award of attorneys' fees to plaintiffs’ 
counsel and for an accounting and restoration of fees paid out of Union 
funds to defendants’ counsel (J.A. 243-244). Timely notice of appeal 
was filed (JA. 252). This Court has jurisdiction under 28 U.S.C.§ 1291. 


STATEMENT OF THE CASE 


The original complaint herein was filed September 19, 1957. In it 
the plaintiffs, thirteen members of the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America (here- 
inafter called the Union”), charged that the officers were conspiring 
fraudulently and in violation of the Union constitution to rig the impend- 
ing 1957 Convention and the election of general officers of the Union and 
that the officers were guilty of malfeasance, misuse of Union funds, 
corruption and conflict of interest. The individual defendants were 
twelve of the thirteen members of the General Executive Board and the 
Union itself was also named as defendant. 


The District Court enjoined the holding of the convention on find- 
ings that the officers were conspiring to rig the election through fraud 
against the Union (JA. 1-7). This Court stayed the injunction, but with 
the proviso that the convention delegates be constitutionally seated. 


The convention and election went forward. Thereafter, on Octo- 
ber 14, 1957, plaintiffs filed an amended complaint (J.A. 7-49) making 
the same allegations of malfeasance, corruption and fraud, and alleging 
in addition that the election had in fact been fraudulently rigged (JA. 
39-40). The court enjoined the seating of the officers purportedly 
elected at the convention upon findings that the election had been un- 
lawfully and fraudulently rigged and that the officer defendants could 
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not to be entrusted to administer the Unionand its treasury honestly (J.A. 
50-56). The injunction was sustained by this Court. | 


Seven of the new rise were carry-overs from the former 
General Executive Board.’ On January 23, 1958 eight new persons pur- 
portedly elected at the 1957 Convention to the office of vice president 
were added as defendants (J.A. 56-57). 


The trial commenced on November 19, 1957. After twenty-two 
days, the plaintiffs ended their case. The defendants asked for a recess 
to prepare and file a motion to dismiss (J.A. 87-88), but such motion 
was not filed. Instead, at defendants’ suggestion the parties negotiated 
and agreed to a Consent Order entered on January 31, 1958. The Con- 
sent Order provided for a new convention to be held after one year. 
Under it Monitors were appointed to investigate and make recommenda- 
tions to the trial court for certain reforms within the Union to assure 
that the new election would be properly conducted (J.A. 57-62). After 
many disputes between the Monitors and the defendant officers, the trial 
court — finding bad faith, fraud and corruption on the part of the indi- 
vidual defendants — (J.A. 92-93) modified the Consent Order by post- 
poning the call of a new convention and ordered compliance with the 
Monitors' recommendations. 


In his opinion Judge Letts commented that the Consent = was 
entered with the tacit understanding that there was proof of fraud. 
Cunningham, et al. v. English, et al., 175 F. Supp. 764, 767 (1958). This 
modification was upheld by this Court with some qualification. English, 
et al. v. Cunningham, et al., 106 U.S. App. D.C. 70, 269 F. 2d 517 (1959), 
cert. den. 361 U.S. 897, 905, 80 S. Ct. 195 (1960). | 


1 Hoffa, English, Conlin, O'Brien, Diviny, Mohn and Tevis. Of these only 
Hoffa's office changed - from 9th Vice President to General Ereelgen: 
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Thereafter, disputes between plaintiffs' counsel (then Mr. Schmidt), 
and plaintiffs' Monitor (Mr. Lawrence T. Smith), arose with respect to 
the proper implementation of the Consent Order, as modified. Asa 
result, in March 1960, Mr. Schmidt was discharged as counsel by some 
of the plaintiffs, who retained Messrs. Spelman and Silagi. Messrs. 
Spelman and Silagi have been counsel for four appellants ever since. 

The other appellants are represented on this appeal by Mr. Joseph S. 
McCarthy.” 


During the whole course of the litigation all legal fees and expenses 
of the officers in defending themselves against charges of fraud on the 
Union itself were paid out of the Union funds by these defendant officers 
who controlled said funds; and the defendant officers used the same set 
of attorneys to represent the interests of the Union as well as their own 
(J.A. 80-81, 182-183, 238-240). 


On the basis of these facts, the appellants filed in the court below 
the motion involved in this appeal, (1) to require the officer defendants 
to account to the Union for all counsel fees and expenditures made out of 
the Union treasury in resisting this suit and to refund such expenditures 
to the Union, (2) to enjoin the continued representation of the Union by 
the same counsel who represent officers, and (3) to determine the fees 
and expenses of plaintiffs’ counsel for services rendered in this litiga- 
tion (J.A. 175). 


The court below denied appellants’ motion. Judge Letts in his oral 
opinion gave no reason for his denial of restoration to the Union of the 
funds paid for defendants’ attorneys’ fees. With respect to the attorneys’ 
fees claimed by appellants’ attorneys Judge Letts first spoke in high 
praise of the lawyers on the Board of Monitors. He then held that these 


2 These appellants discharged Godfrey P. Schmidt on November 4, 1960, and 
retained Mr. McCarthy who has represented them ever since. 
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lawyers could provide all the help the court would require and stated that 
there was no reason for further paid representation of plaintiffs’ counsel 
after the entry of the Consent Order (J.A. 229-231). He said: 
"Tt wasn't believed at that time [after the appointment 

of the Board of Monitors] that the attorneys involved in that 

litigation should go on charging fees. It was believed that 

the Court, through the instrumentality of this Board of | 

Monitors, would be able to carry on and achieve what was 

desired in the way of reform and in preparation for a con- 

vention to be held which would assure to the rank and file 

membership that their rights would be fully observed in the 

conduct of that convention." | 
For that reason, i.e. that the Board of Monitors could furnish adequate 
representation of the interests of the class in this derivative suit, the 


motion of appellants for counsel fees was denied. 


The record shows that this ruling was in conflict with a previous 
opinion by Judge Hart. Judge Hart, who had heard a motion made by 
defendants to stay Judge Letts' order allowing the Board of Monitors to 
employ special counsel, delivered the opinion that the Board of Monitors 
could not appropriately represent the interests of any party (J.A. 127- 
1831). The attorneys serving dually as counsel to the officer defendants 
and to the Union argued that the Monitors had no interest in the litiga- 
tion as parties. Judge Hart agreed. He said (JA. 130-131): 

“THE COURT: It isn't a question of siding. It'sa question 
of a given position, whether the point of view of the Moni- 


tors is consistent with that of the plaintiffs or defendants, 
or it could be another position. | 


"MR. BERGAN: It could very well be a third position. : 


“THE COURT: And whether they were at a given time con- 
sistent with the plaintiff, the defendant, or a middle position, 
it would seem to this Court that they were entitled to 
counsel." 


Judge Letts' ruling is also in conflict with the ruling of this Court 


in English, et al. v. Cunningham, et al., supra, approving the modifica- 
tion of the Consent Order. In that opinion the Court noted that the 
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Board of Monitors was not a party. (106 U.S. App. D.C. at p. 74, 269 
F. 2d at p. 521, fn. 9). It stated that the Board was in all respects simi- 
lar to Masters in Chancery. The Court said (106 U.S. App. D.C. at p. 74, 
269 F. 2d at p. 521): 
‘In upholding the consent decree we refer particularly 

at this point to the creation of a Board of Monitors to 

assist the court and the parties in carrying out the decree. 

This was responsive to the nature of the case and to the 

prayers of the complaint. As previously noted plaintiffs 

asked for masters in equity, but both court and parties 


preferred the court appointees to be called Monitors. No 
untoward legal significance attaches to the designation; 


ww 


This Court has recognized the necessary function of the parties in 
the litigation which continued after the entry of the Consent Order. 106 
U.S. App. D.C. at pp. 79, 83, 85, 269 F. 2d at pp. 526, 530, 532. Its com- 
prehensive outline of the duties of the Board of Monitors (Appendix D, 
106 U.S. App. D.C. at p. 90, 269 F. 2d at p. 537) includes no representa- 
tion of parties. 

Apart from the legal impediment which disqualified the Board from 
acting both as Master and counsel for any party, it was impossible, as a 
practical matter, for the Board to assume this representation. This was 
because during the period following April 1, 1960, due to confusion over 
its composition, the Board of Monitors was all but inactive. Judge Letts 
had removed plaintiffs’ Monitor Smith on March 30, 1960. Plaintiffs’ 
Milone, et al., and Monitor Smith had jointly appealed. It was not until 
June 2, 1960, that the Court settled the question by restoring Smith to 
the Board. Milone, et al. v- English, et al., 108 U.S. App. D.C. 349, 282 
F. 2d 832 (1960). A month later, July 14, 1960, Chairman O'Donoghue 
resigned (J.A. 153, 167-169). This made the Board defunct. It remained 
so until dissolved by formal order on February 28, 1961 (JA. 185). 
Thus, even if it had been legal for the Board to represent the parties it 
was not capable to do so (JA. 228). 
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Furthermore, the ruling of Judge Letts was inconsistent with his 
direction to counsel for plaintiffs below that they meet with counsel for 


the officer defendants and the Union in an effort to reach an agreed dis- 
position of the case. This direction was set out ina letter of Judge Letts 
dated August 8, 1960, addressed to all counsel in the case including 
appellants’ counsel (J.A. 155-157). The first paragraph of the letter 


reads as follows: 


"Gentlemen: 


In view of the statement by the Court of Appeals in 
Hoffa v. Letts, C.A. Nos. 15676 and 15679, that counsel 
should 'consult in an earnest effort to reach an agreed dis- 
position of pending matters', I invite the above named per- 
sons to meet at 10:00 a.m. Tuesday, September 6th, 1960: 
in Courtroom 4 of the United States Courthouse to discuss 
possible agreement and compromise or other disposition’ 
of the following pending matters sr 


There followed thirteen matters which the court desired all counsel to 
agree on, with the suggestion that counsel were not limited to those 
matters if they felt that "other areas of discussion would be fruitful". 
The fourth matter for discussion on this agenda fixed by the court was 
entitled "Counsel fees for plaintiffs’ counsel." 


The balance of the letter outlining the procedure ordered by the 


court reads as follows: 


"It is my desire that the meeting shall be continued’ 
from day to day until each of the above items shall either 
be the subject of agreement or there is indication that no 
compromise or agreement can be reached. In case of | 
agreement, such agreements shall be submitted to me in 
written form. All of the areas of disagreement should be 
outlined in writing with the position of each counsel set 
forth in a short and succinct fashion. The Court recognizes 
that any suggested agreement on the above matters will no 
doubt be passed on by the Board of Monitors. 


"] shall designate my law clerk Mr. Welch to preside 
at the meetings since I will be engaged in other Court 
matters. In the event any disagreement should arise during 
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the course of these meetings, I shall be available for 
consultation. 


‘In areas in which no agreement is possible, I shall 
hold a hearing in the nature of a pre-trial conference in 
which the views of the respective counsel will be con- 
sidered with a view toward the Court disposing of issues 
presented. If in the future it appears necessary the parties 
and the Monitors will be called in for consultation as to 
settlement. 


“At a later time I think it would be fruitful for counsel 
representing Mr. Hoffa and counsel for the Monitors to dis- 
cuss the forthcoming proceedings on the Sun Valley Interim 
Report, which, as suggested by the Court of Appeals, might 
be conducted concurrently with the disposition of the matters 
listed above. 


"The Court desires that only those individuals to whom 
this letter is sent be present and participate in these dis- 
cussions. I further request that counsel explore these 
matters carefully prior to the meeting and that they come 
to it with express authority to settle the matters outlined 
above. 


"Mr. Martin F. O'Donoghue has been requested to hold 
himself available in order that he may attend these meetings 
if it is felt that his long experience as Chairman of the 
Board of Monitors and his intimate knowledge of these mat- 
ters would be helpful.” 


Pursuant to this direction of the court, Messrs. Spelman and Silagi 
on behalf of plaintiffs Milone, et al., met with other counsel in the case 
on a day-to-day basis for a period of eight weeks* (J.A. 164-171). 
Plaintiffs McFarland, et al., were represented at the time by Mr. Schmidt. 
Plaintiff Cunningham was represented by separate counsel, as were the 
intervenors. The Union and the officer defendants were represented by 
the same counsel. It was understood that any agreement was to be sub- 
ject to approval by clients and was to be an overall package settlement of 
the entire litigation (J.A. 165, 173). 


EE 


- At every one of these meetings, appellants-plaintiffs Milone, et al., were 
represented by at least one of their counsel although the average of persons 
attending each conference was five out of a possible nineteen (J.A. 165). 
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As a result of this labor, on October 25, 1960, a proposed stipula- 
tion was drawn up as a settlement for all pending matters. This docu- 
ment embraced a set of model by-laws and a method for their promul- 
gation, a program for the release of trusteed locals, proposed 
constitutional amendments, a method for the disposition of all pending 
charges, complaints and recommendations, payment of plaintiffs’ counsel 
fees, and the effectuation of the unaccomplished orders of the Court of 
Appeals and the District Court (JA. 159-164). : 


The proposals formulated during the eight-week period of nego- 


tiations were not acceptable to a majority of the appellants. Only two 
out of twelve were willing to go along with them (JA. 163-164, 166-167). 
At that point appellant McFarland and seven other of the present appel- 
lants discharged Mr. Schmidt as their counsel. They retained i in his 
place on November 4, 1960, Joseph S. McCarthy. Since that time Mr. 
McCarthy has been working on the case in constant consultation with 
Messrs. Spelman and Silagi representing the interests of all the 
appellants. 


After the eight weeks of negotiation failed to produce a settlement, 
counsel for appellees presented to the court for its approval those pro- 
visions of the rejected proposals which concerned the holding of the 
convention (J.A. 166). Messrs. Spelman, Silagi and McCarthy, repre- 
senting the interests of the class, opposed the proposals of the defendants 
in the form presented and advanced their own views as to what should be 
approved by the court. These hearings and conferences occurred from 
time to time over a period of three months. All of these services were 
necessary and required by the direction of Judge Letts in his letter to 
appellants’ counsel of August 8, 1960. There was no one to represent 
the interests of the Union except appellants. The attorneys who pur- 
ported to represent the Union could not do so since they also represented 
the conflicting interests of the delinquent Officers. 
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In addition to these services performed at the direction of the court, 
Messrs. Spelman, Silagi and McCarthy filed the motion from which this 
appeal is taken seeking to restore to the Union counsel fees and other 
costs paid for the defense of its officers in resisting Union reforms and 
charges of fraud against themselves. The motion was opposed by counsel 
for the officer defendants who also purported to represent the Union's 
interest in the same matter (J.A. 178-185, 219-226). On March 20, 1961, 
Judge Letts denied the motion. 


It is the position of appellants’ counsel here that the denial was 
error, that the funds thus illegally paid should be restored to the Union, 
and that attorneys’ fees should be awarded to them based upon the bene- 
fits conferred upon the Union by the restoration of these funds and upon 
the intangible benefits conferred as a result of the Union reforms secured 
through the litigation. 


The issue of the amount of these fees is, of course, not before this 
Court. The issue of law, however, as to whether counsel for appellants 
are entitled to any fees at all is before this Court because the ruling of 
Judge Letts below holds that no attorneys’ fees can be recovered for 
services performed after the entry of the Consent Order whether they 
relate to Union reforms or to the recovery of monies illegally paid. 


In summary, the services performed by counsel for present appel- 
lants are as follows: from April to July 1960, counsel Spelman and 
Silagi were involved mainly in appellate work. In July and August 1960, 
they were engaged in negotiations with other counsel in seeking an agree- 
ment on a new Chairman (J.A. 167, 168). From August to November 
1960, they were involved in settlement negotiations at the direction of 
the court. Since November 1960, they and Mr. McCarthy were engaged 
in numerous proceedings below in connection with the litigation and in 


the preparation and presentation of the motion now on appeal. Appendix 
A compiles these services in detail. 
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STATUTES OR RULES INVOLVED 


Appellants rely on the general equity jurisdiction of this Court in 


derivative suits. 


STATEMENT OF POINTS 
| 
1. The court below erred in denying a motion to restore to the 
Union funds illegally used to defend officers charged with fraud against 


its interests. 


2. The court below erred in refusing to award attorneys’ fees to 
counsel for plaintiffs in this derivative suit who had accomplished 
benefits on behalf of the Union. 


3. The court below erred in refusing to enjoin the continuing 
representation of the Union by the same counsel who represented the 
conflicting interests of its delinquent officers. 


SUMMARY OF ARGUMENT 


Appellants’ brief is directed at three principal errors made by the 
court below. The first is the denial of appellants' motion to restore 
funds spent out of the Union treasury to resist a derivative suit and to 
defend Union officers on charges of fraud against the Union. ‘The brief 
establishes that these charges were well founded; that the existence of 
fraud was found by the court in connection with several motions; thata 
Consent Order was entered which constituted a tacit admission of fraud; 
that there was a major conflict of interest between the Union and its 
delinquent officers and that in the face of this conflict the Union under 
the control of such officers could not appoint the attorneys for those 
same officers to represent its interests; and finally, that throughout the 
proceedings the attorneys who purported to represent the Union acted 
against its interests. : 
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Appellants assert, after analyzing the cases, that under these cir- 
cumstances the court below should have ordered that the fees and ex- 
penses of the defendants' attorneys be accounted for and restored to the 
Union and the refusal to do so was error. 


The second error of the court below at which the brief is directed 
is the refusal of the court to allow counsel for appellants in this deriva- 
tive suit to recover counsel fees. The brief establishes that substantial 
benefits accrued and will accrue to the Union as a result of counsel's 
efforts on behalf of the membership as a class. These contributions 
consist in (a) the refund of the attorneys' fees and (b) important con- 


tributions in management reform and the elimination of past fraud on 
the part of the officers. 


The court below based its ruling denying attorneys’ fees for appel- 
lants' counsel on the sole ground that the appointment of the Board of 
Monitors had eliminated the need for their services in representing the 
class. 


In attacking this ruling the brief points out that the Board of Moni- 
tors could not in fact have represented the class even if it were legal for 
them to assume that function. This was because during the entire period 
of appellants’ counsels* services the Board of Monitors was inoperative 
and later completely defunct. At no time was it able to represent the 
interests of the class. This the court below recognized some months 
prior to the order appealed from by specifically directing appellants’ 
counsel to represent the class in protracted hearings and negotiations, 

a position entirely inconsistent with its present order. 


In the second place, the brief establishes that as a matter of law 
the Board of Monitors could not represent the class. This was estab- 
lished as the law of this case by the decision of this Court when it ruled 
that the Board of Monitors was not a party to these proceedings but 
instead was in the position of Masters in Chancery. Judge Hart, sitting 
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in a Motion in these same proceedings also ruled that the Board of 
Monitors had to remain impartial and could not represent any party. 
The ruling of the court that the Board of Monitors could displace appel- 
lants' counsel as representatives of the class is therefore plainly error. 


After establishing this error the brief goes on to cite the author- 
ities which are unanimous to the effect that ina derivative suit counsel 
for the plaintiff can recover fees for any substantial benefits obtained 
through the proceedings. | 

Finally, the brief describes the services of appellants’ counsel and 
the substantial nature of the contributions which resulted from those 


services. 


The third error of the court below lay in its refusal to enjoin the 
continuing representation of the Union by the same counsel who also 
represented the delinquent officer defendants. The authorities are 
unanimous that under these circumstances an injunction should issue and 
they are set out in our brief. This injunction is necessary because of 
the unfinished business pending in the court below. 


ARGUMENT 
I 


THE COURT BELOW ERRED IN REFUSING TO RULE THAT THE OFFICER 
DEFENDANTS WERE LIABLE TO REIMBURSE THE DEFENDANT UNION 
FOR THE MONIES EXPENDED BY THE UNION IN DEFENDING SUCH 
OFFICERS ON CHARGES OF FRAUD AGAINST THE UNION. 


The Federal District Court in Washington, D. C., has not only the 
power conferred by law on Federal courts in other jurisdictions; it also 
has all the powers of a state court of equity.* Under either power, it 


4 ritle 11, Sec. 306, D. C. Code. King v. Wall & Beaver Street Corp., 79 U.S. 
App. D.C. 284 (1944), 145 F. 2d 377; Fehlhaber Pile Co. v. Tennessee Valley 
Authority, 81 U.S. App. D.C. 124, 155 F. 2d 864 (1946). 
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can determine counsel fees in a derivative suit.” 


This is a derivative suit brought by members of the Union to 


protect the Union from mismanagement and fraud on the part of its 


officers.° It is clear that it was a misuse of Union funds to pay for the 


defense of its officers charged with fraud. Granting that the Union had 
the right to independent representation of its interests it could not pay 
the fees and expenses of defending its officers against well-founded 
charges of fraud or select as its own counsel the attorneys who repre- 
sented the conflicting interests of its delinquent officers. 


We are willing to concede, though the authorities are in conflict on 
this point” that a union might pay the attorneys’ fees of its officers 
where they have been subjected to ill-founded and harassing litigation. 
However, the record clearly shows that we do not have such a case here. 


To begin with, had plaintiffs' charges of a rigged convention and 
flagrant, widespread malfeasance and abuses of fiduciary duties been 
unfounded, the defendant officers would have owed a clear duty to the 
Union and the membership to have resisted those charges by adducing 
evidence to prove them unfounded. If, for example, the 1957 convention 
had not been “rigged”, it would have been no overwhelming task to 
demonstrate this to the court. Certainly it would have been a fantastically 
extravagant solution to a baseless charge of a rigged convention to agree 


2 Stallo v. Wagner, 245 Fed. 636, 638 (C.A. 2, 1917); Guardian Trust Co. v. 
Kansas City Southern Ry- Co., 28 F. 2d 233, 240 (C.A. 8, 1928), reversed on other 
grounds 281 U.S. 1:(1930); Sprague v- Ticonic Nat. Bank, et al., 307 U.S. 161, 164- 
165 (1939); Trustees v. Greenough, 105 U-S. 527 (1882); Alfin v. Hewlett, 18 T.L.R. 
664 (1902); Oram v. Hutt (1914) 1 Ch. 98; In re Warner Co., 232 Minn. 207, 45 
N.W. 2d 388 (1950); New York Dock Co., Inc. v. McCollum, 173 Misc. 106, 16 
N.Y.S. 2d 844 (1939). 


S See Amended Complaint (J.A. 7, 13-40; see also J.A. 4-5, 69-71, 73-75, 79- 
82, 88-92). 


4 Jesse v. Four Wheel Drive Auto Co., 177 Wis. 627, 189 N.W. 276 (1922); 
Hornstein, The Counsel Fee in Stockholder's Derivative Suits, 39 Colum. L. Rev. 
784, 816 (1939). 
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to hold another convention at a cost in millions to the membership; or to 


have subjected the Union to unprecedented court-supervised reform of 


non-existent malfeasance. 


Moreover, had plaintiffs" case (consuming twenty-two days of trial) 
been defective in any respect, it could have been tested by defendants with 
a simple motion to dismiss. Defendants moved for adjournment to prepare 
and file such a motion, but instead, they negotiated the settlement which 
was formalized in the Consent Order entered on January 31, 1958 (JA. 87- 
88). It is clear on the face of that Order that it constituted an acknowledg- 
ment of the wrong-doing charged and demonstrated by the plaintiffs (JA. 
57-62). 


In his Memorandum Opinion of December 11, 1958, modifying the 


Consent Order, (Cunningham, et al. v. English, et al., 175 F. Supp. 764 at 
p. 767), Judge Letts put into words the implicit significance of the Consent 
Order in that respect: 


"The consent order was entered with the tacit understanding 
that the evidence which had been adduced at the trial for the 
purpose of establishing plaintiffs’ claim that the Miami con- 
vention was rigged through corrupt practices for the purpose 
of permitting the leaders to control the action of the conven- 
tion by depriving the rank and file membership of their demo- 
cratic processes in the selection of delegates to such conven- 
tion tended to prove that claim." 


And later in the opinion: 


"It was tacitly understood that the evidence which had 
been adduced showed that officials of the International organi- 
zation and of many of the Locals were corrupt and a menace 
to the constitutional rights of the members." 


The fraudulent conduct of the Union officers had been exposed before 
a Congressional committee.® It was exposed on motions for preliminary 


: Credentials of delegates subpoenaed by the Senate Select Committee on Improper 
Activities in the Labor or Management Field were in turn subpoenaed by plaintiffs 
and admitted into evidence on the original trial to establish the invalidity of many of 
the credentials. The court also took judicial notice of specific portions of the tran- 
script of hearings before the Senate committee which were read in evidence below 
tending to show corruption, extortion, racketeering and election-rigging in the Union 
and many subordinate bodies. 
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injunction. On three separate occasions with respect to motions the court 
specifically found fraudulent conduct. We cite the parts of the record 


which constitute either findings of fraud or clear implication that fraud 
occurred in the footnote.? 


It is true that the guilt of the defendants was never finally adjudi- 
cated at the trial. But this was because after twenty-two days of trial in 
which convincing proof of fraud had been adduced by the introduction of 
evidence by the plaintiffs, the officer defendants threw in the sponge. They 
consented to an order appointing a Board of Monitors who were to serve as 
Masters in Chancery to assist in correcting the frauds and abuses of the 
officer defendants and to the holding of a new convention after these re- 


forms were accomplished. 


Even in the face of the findings which were the basis of the modi- 
fication of the Consent Order, the Union under the control of these delin- 
quent officers did not employ independent attorneys to represent its 
interests. Instead, these delinquent officers continued to use, as repre- 
sentatives of the Union, the same attorneys who were defending them 
against charges of fraud. These attorneys proceeded to act in direct 
opposition to the interests of the Union in reforming its management. 
They appealed the modification of the Consent Order, thereby resisting 
the postponement of the convention and depriving the Union of the protec- 
tion of an effective Board of Monitors. The thrust of these attorneys’ 
activity was to free defendant officers of the obligations of the Consent 
Order and of their provisional status as quickly as possible; not to secure 


Findings of Pact and Conclusions of Law filed September 28, 1957 

(J.-A. 1-7). 

Findings of Fact and Conclusions of Law filed October 23, 1957 

{J.A. 50-54a). 

Findings of Fact and Conclusions of Law filed February 2, 1959 

(J.A. 92-93). 

Decision of this Court in appeal from modification, 106 U.S. App. D.C. 
70, 269 F. 2d 517 (1959). 

Acknowledgments in proposed "Stipulation of Settlement" of October 25, 
1960, filed December 9, 1960 (J.A. 159-164). 
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the benefits of the Consent Order to the Union. Throughout the course of 
the proceedings the attorneys purporting to act for the Union identified 
the interests of the Union with that of the delinquent officers.*° In a case 
involving fraud such identification is improper 21 A clearer conflict of 
interest could not possibly be imagined and the results were exactly what 
could be expected in such a conflict, i.e. to deprive the Union of effective 


representation of its own interests. 


Therefore, the only possible defense to a motion requiring the 
restoration of the attorneys" fees paid on behalf of the delinquent officers 
of the Union, i.e. that the suit was unfounded, is entirely absent from this 


record. 


The controlling authorities unanimously uphold the right of plaintiffs’ 
derivative suit to recover the money illegally paid from Union funds by the 
connivance of officers acting against the interest of the Union. The same 
rule applies to derivative suits against a union as in derivative stock- 


holders suits. 


The general principles with respect to litigation expenses in deriva- 
tive suits are set out in the following leading articles: Litigation Expenses 
of Corporate Directors in Stockholders’ Suits, 40 Colum. L. Rev. 431 


(1940), and Stockholders’ Derivative Suits: The Company's Role, and a 
Suggestion, 25 Cornell L. Quar. 361 (1940), by George T. Washington; 


° As defendants acknowledged: "Every paper filed and every argument made by 
counsel on behalf of the International would have been exactly the same if the 
individual defendants had not been named." (J.A. 183) 


11 otis & Co. v. Pennsylvania R. Co., 57 F. Supp. 680 (E.D. Pa. 1944) (Kalodner, 
J.). The court said (at page 682): 


"Analytically the all-important question when the corporation seeks 
to defend is that of the nature of the complaint and the interest of the 
corporation in the controversy. When fraud is the complaint against the 
directors, the essence of the corporation's interest is, and ought to be, 
in having the truth of the charges determined ... The corporation has 
no reason, then, to make affirmative defenses, except perhaps in a 
limited capacity." 


The Counsel Fee in Stockholder's Derivative Suits, 39 Colum. L. Rev. 
784 (1939), and Legal Therapeutics: The "Salvage" Factor in Counsel 
Fee Awards, 69 Harv. L. Rev. 658 (1956), by George D. Hornstein; The 
Stockholders Suit - Corporate and Individual Grievances, 33 Yale L. J. 
580 (1924), by Garrard Glenn; and Current Status of Corporate Directors' 
Right to Indemnification, 69 Harv. L. Rev. 1057 (1956), by Joseph W. 
Bishop, Jr. George T. Washington, in 40 Colum. L. Rev. 431, at 433, 
summed up the authorities in the following comment: 

"To begin with, the cases where the director has been un- 

successful in his defense can be put aside: there would seem 

no justification for calling upon the corporation to meet the 

expenses of a delinquent fiduciary, and so tke courts hold." 

(citing cases) [emphasis in original] 

Recent decisions holding that a union cannot use its funds for the 
defense of delinquent officers were made by Judge Tamm in the District 
of Columbia in the cases of Ermin Moschetta, et al. v. James S. Cross, 
et al. (CA. 686-60) (USDC. D.C.), and Henry Alvino, et al. v. Bakery 
& Confectionery Workers, etc., et al., (CA. 2400-60) (U.S.D.C., D.C ). 
In these cases Judge Tamm forbade the appearance of union counsel in 
behalf of allegedly delinquent officers. 


In a strikingly similar labor case the English court of Queen's 
Bench found that the union election had been rigged by some of the de- 
fendant officers and it granted an injunction. It awarded full costs to 
plaintiffs to be paid by the union and the five wrong-doing defendants, 
nominal costs to two defendants found not to have engaged in the fraud to 
be paid by plaintiffs, no costs to two defendants and payment of the costs 
of the other successful defendants by the wrong-doing defendants 22 The 
opinion in this celebrated case, involving the Electrical Trades Union 
with a membership of one-quarter million, is reported in the Times Law 
Report of July 3, The Times (London), July 4, 1961. Byrne and another 


2 The Times (London), July 4, 1961, estimated the total of these costs at 
480,000. 
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v. Foulkes and another,  T.L.R. (1961). Because it is so recent 
we have set out the case as reported in The Times (London) in full as 


Appendix B to this brief. 


A significant decision, Highway Truck Drivers and Helpers, Local 


107 etc., et al. v. Cohen, et al., 182 F. Supp. 608 (E.D. Pa. 1960), 284 F. 
2d 162 (C.A. 3, 1960), cert. den. 81 S. Ct. 747 (1961), involved a suit by 
members of Teamster Local 107 to restrain the use of union funds to 
defend them against breaches of fiduciary duty to the union. At the outset 
of the case Judge Clary restrained the use of union funds for that purpose. 
He granted the injunctive relief on the authority of Section 501 of the 
Labor-Management Reporting and Disclosure Act of 1959 (Act of Septem- 
ber 14, 1959, 73 Stat. 535, U.S.CA. Title 29, §501). However, in under- 
taking the necessary and proper task of breathing specific substantive 
content into the fiduciary generalizations of Section 501, he relied — as 

he says — "heavily upon the common law of the various states" and 
England.?? 


The opinion states (182 F. Supp. at p. 619): 


"There are . . . two interesting English cases which passed 
upon a similar question and which held that such expendi- 
tures were beyond the power of a union to make. Alfin v. 
Hewlett, 18 T.L.R. 664 ( ); Oram v. Hutt, 1 Ch. 98 

1914) (c.a.). These cases are persuasive. 


"Furthermore we feel that those cases involving the 
use of corporate funds to pay for the defense of officers 
charged with misconduct in office are helpful." . . . (citing 
numerous cases). 


is It is clear that Congress intended to import the common law of fiduciary 
standards into Section 501. "Although the common law covers the matter, we consid- 
ered it important to write the fiduciary principle explicitly into Federal labor 
legislation . . . The general principles stated in the bill are familiar to the courts, 
both State and Federal, and therefore incorporate a large body of existing law 
applicable to trustees, and a wide variety of agents." H. Rept. No. 741 on 
H.R. 8342, at page 81. 
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And then the court concludes (at p. 620): 


" _ . the Court feels that such expenditures to pay for the 

legal expenses incurred by the defendant officers in the 

criminal and civil suits brought against them individually 

are expenses to be borne by the officers themselves and 

are beyond the power of Local 107 to make." 14 

This case is on all fours with the case at bar. The only difference 
is that in Highway Truck Drivers, supra, the issue of illegal payment of 
fees by the union arose at the beginning of the case and therefore an in- 
junction restraining such payment was issued. In this suit the fees and 
expenses have already been paid by the Union and appellants seek to 


restore them.?° 


The Highway Truck Drivers decision was affirmed by the United 
States Court of Appeals for the Third Circuit, 284 F. 2d 162 (1960). 
Certiorari was denied by the Supreme Court of the United States, ___ U.S. 
__, 81S. Ct. 747 (1961). 


It is difficult to understand in the light of these unanimous author- 
ities what basis the court had for refusing to order the restoration to the 
Union of the funds illegally paid in resisting the suit. The court cited no 
authorities to justify denial of plaintiffs’ motion. It gave no reasons. The 
effect of its ruling is to go counter to all the authorities and to hold that 


4 It is noteworthy that, since Local 107 did not have a constitution or set of by- 
laws of its own, it operated under the Constitution of the Union. Thus, in finding, 
as he did, that such use of union funds was ultra vires under the Constitution 
governing the local’s affairs, Judge Clary was, in a sense, incidentally passing 
upon the same lack of authority of the officers in the instant suit who acted under 
the very same Constitution. 


15 Restitution is an appropriate remedy. See, for example, Hollander v. Breeze 
Corps., 131 N. J. Eq. 585, 26 A. 2d 507, 520 (1941), aff'd 131 N. J. Eq. 613, 26 A. 
2d 522 (1942), where restitution was ordered as to expenditures for counsel 
defending the delinquent officers and for counsel defending the nominal defendant 


corporation. 
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officers defrauding a union can freely use union funds against the inter- 


ests of the union.2& 


I 


THE COURT BELOW ERRED IN RULING THAT APPELLANTS | 
COULD NOT RECOVER THEIR COUNSEL FEES. 
Appellants ask for counsel fees for the following benefits to the 
Union which were the result of prolonged and continuous efforts on their 
part over a period of about a year and a half: | 


(1) Fees for the restoration of funds illegally paid in resisting the 
suit, believed to be in excess of one million dollars. | 


(2) Intangible benefits achieved for the Union in the reform of its 
management and in securing a new election of Union officers. The first 
item of benefit, i.e. the recovery of money, will not of course be achieved 
until the order of the court denying restoration of the funds to the Union 
is overruled. However, it is timely to present the legal question as to 
whether appellants are entitled to fees on this item because the court be- 
low has ruled that under no circumstances are the appellants entitled to 


any fees for any sort of benefits. 


The reason the court gave in its oral opinion for denial of fees to 
appellants appears in the Statement of the Case (p. 5, infra) where the 
court said, in effect, that the appointment of the Board of Monitors ended 


all need for representation of the class by plaintiffs in this derivative suit. 


16 cee John F. Kennedy, Union Racketeering: The Responsibility of the Bar, 
44 A.B.A.J. 437, 439: "The parallel here to the corporate field is again perfectly 
plain. Officers and directors of companies are often called to account, by their 
shareholders, public officials or others, to defend their stewardship of the corpo- 
rate funds in court. In such cases it is firmly established that the director or 
officer must pay for his own defense and that the same attorney that represents 
the company cannot, with propriety, represent the defending official. The few 
statutes which permit the official to reimburse himself out of corporate funds, if 
the suit against him proves groundless, regulate this right stringently. Certainly 
no less stringent conception of propriety should prevail in the union field." See 
Cong. Rec. House, June 19, 1959, p. 10830. See also Appendix C to this brief 
quoting and collecting such statutes. 
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We point out that even if it had been possible as a matter of law for 
the Board of Monitors appointed by the court to represent the interest of 
the class, i.e. the Union membership, it would have been impossible for 
them to accomplish the task because for the whole time counsel have been 
in these proceedings the Board of Monitors for all practical purposes was 
unable to function (p. 6, infra). 


Judge Letts himself recognized that fees for post-Consent Order 
work by plaintiffs’ counsel were contemplated, for in his letter of August 8, 
1960, directing all counsel to meet in settlement negotiations, the 4th item 
on the agenda reads: "Counsel fees for plaintiffs’ counsel" (J.-A. 156). 
And the proposed “Stipulation” of October 25, 1960, which emerged from 
those eight weeks of negotiations provided, in paragraph 14, that all coun- 
sel for plaintiffs “are to be paid legal fees and expenses by the defendant 
International etc., in an amount to be determined by a 
Special Master to be appointed by the Court for the sole purpose of deter- 
mining the quantum of the fees and expenses to be paid, the parties hereto 
further agreeing that the determination of said Master shall be final.” 
(J.A. 162-163). 


Counsel for appellants relied on Judge Letts’ letter in entering into 
the protracted negotiations and proceedings which followed. The court's 
present order contradicts the terms of its direction in the letter of 
August 8, 1960. 


Furthermore, as a matter of law it would have been improper for 
the court, even if it had chosen to do so, to invest the Board of Monitors 
with authority to represent any of the parties to this suit. This Court has 
held and it is the law of this case that the Board of Monitors were in the 
position of Masters. They were not appointed as attorneys for anyone 
nor were they parties to the suit. They were officers of the District 
Court. This was the ruling of this Court on appeal from the modification of 
the Consent Order. (See p- 6, infra). 
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Judge Letts also acknowledged that the Board of Monitors was not 
representing the parties but acting as a Master when in his letter of 


August 8, 1960, he wrote to counsel: 
"The Court recognizes that any suggested agreement on the 


above matters will no doubt be passed on by the Board of 
Monitors." (J.A. 156) | 


Everyone else connected with this case recognized that the Board of 
Monitors could not represent any of the parties (J.A. 94, 96, 109, 133- 
134, 213-218). Judge Hart stated this explicitly (p. 5, infra, J.A. 123- 
131). Counsel for defendants on numerous other occasions acknowledged 
the necessary function of counsel for plaintiffs (J.A. 100-106, 111-118, 
134-135, 143, 146-150, 157-158, 177, 219, 228, 231-235). On the basis of 
this record Judge Letts' reason for denying fees to appellants" counsel 


cannot be sustained. 


The authorities are unanimous that counsel ina derivative suit 
may recover attorneys' fees for the accomplishment of benefits, tangible 
and intangible. Professor George D. Hornstein, in what has come to be 
regarded as a leading article on the subject, states it flatly in these un- 
qualified terms: 

". . . all uniformly recognize and apply the rule that, ifa 
stockholder sues on behalf of all the stockholders, for the 

benefit of his corporation, and if his suit is successful and 

the corporation benefits thereby, the complaining stock- 

holder is entitled to reimbursement for all proper expendi- 

tures made or liabilities necessarily incurred in the _ 

prosecution of the suit." Hornstein, The Counsel Fee in 


Stockholder's Derivative Suits, 89 Colum. L. Rev. 784, 788 
1939). 


Professor Hornstein's article spells out at length the reasons for 
the rule and collects a wealth of supporting case and text authority. How- 


ever, there is no point to dwelling on this general proposition for it is too 
clear and well established. We shall simply cite a few of the decisions 
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on the general proposition in this footnote.27 


It is not the function of this Court to seta value on the benefits 
achieved for the Union by appellants* counsel. However, it is appropriate 
to show the substantial character of their claim. So far as recovery of 
funds is concerned, the contribution of counsel will be very substantial. 
With respect to the value of the intangible benefits in management reforms 
achieved in part by appellants’ counsel we refer the Court to Statement of 
the Case, p. 10, infra. 


That recovery may be had for such intangible benefits is clear. A 


leading case invalving 2 Teamster local is Murray, et al. v. Kelly, et al., 
NYS. 2d__, 42 L.C.150,175 (C.C.H.), 145 N.Y-L-J. (January 11, 
1961), page 14, where the court stated: 


"Although success in the litigation is a necessary prerequisite 
to the award of counsel fees in a class action the successful 
termination of the action does not require that there be a 
recovery of a judgment in favor of the class but only that 
there be an accomplishment of the purpose for which the suit 
was brought." 


Indeed, in Vaccaro, et al. v. Gentile, et al., 138 N.Y.S. 2d 872 (1955), the 
plaintiffs lost a derivative suit against union officers but were allowed 
substantial recovery of fees for the educational benefits to the union. 
resulting from their prosecution of the suit. 


———_ 


17 tamar v. Hall & Wimberly, 129 Fed. 79 (C.A. 5, 1904); Burroughs v. Toxaway 
*Co., 185 Fed. 435 (C.A. 4, 1911); Trustees v. Greenough, 105 U.S. 527 (1882); 
Atwater v. Elkhorn Valley Coal-Land Co., 184 App. Div. 253, 171 N.Y. Supp. 552 
(1918), aff'd 227 N. Y. 611, 125 N. E. 912 (1919); Steinfeld v. Zeckendorf, 15 Ariz. 
335, 342, 138 Pac. 1044 (1914), aff'd 239 U.S. 26 (1915); Sant v. Perronville 
Shingle Co., 179 Mich. 42, 58, 146 N. W. 212, 218 (1914); Hutchinson Box Board & 
Paper Co. v. Van Horn, 299 Fed. 424 (C.A. 8, 1924). 
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pias 


THE COURT BELOW ERRED IN REFUSING TO ENJOIN THE 

CONTINUING REPRESENTATION OF THE UNION BY THE 

SAME COUNSEL WHO ALSO REPRESENTED THE DELINQUENT 

OFFICER DEFENDANTS. | 

We have already spelled out the nature and character of the conflict 

of interest between the Union and its delinquent officers. The law is 
clear that where such a conflict of interest exists the selection of counsel 
to act on behalf of the Union who are also acting for the delinquent officers 
is improper and therefore should be enjoined in this suit.1® Such an in- 
junction is necessary since there is considerable unfinished business 
pending before the District Court (J.A. 227-228, 249-251). 


CONCLUSION 


For the reasons herein set forth, we respectfully request that the 
Order of the lower court denying the Motion to Determine Counsel Fees 
be set aside in its entirety and that the case be remanded with instructions 


to direct an accounting and restoration to the Union of funds used to pay 


the fees and expenses of defendants' counsel, to determine and enter an 


order requiring payment of fees for counsel to present appellants and 


—_——— er 


18 witherspoon, et al. v. Hornbein, et al., 196 P. 865, 70 Colo. 1; Apfel v. 
Auditore, 228 App. Div. 457 (1928), 228 N. Y. Supp. 489, aff'd 250 N. Y. 600, 166 
N. E. 339 (1929); Bailey, et al. v. McLellan, 159 F. 2d 1014 (C.A. 1, 1947); Myers 
v. Smith, 190 Minn. 157, 251 N. W. 20; Hollander v. Breeze Corps., 131 N. J. Eq. 
585, 26 A. 2d 507, 520 (1941), aff'd 131 N. J. Eq. 618, 26 A. 2d 522 (1942); 

Elberta Oil Co. v. Superior Court, 291 Pac. 668, 108 Cal. App. 344; 'Slutzker v. 
Rieber, et al., 182 N. J. Eq. 412, 28 A. 2d 528; Moschetta, et al., v.|Cross, et al., 
(C.A. 686-60) (U.S.D.C., D.C.); Alvino, et al. v. Bakery and Confectionery Workers 


sf —__* 


etc., et al. (C.A. 2400-60) (U.S.D.C., D.C.); Solimine v. Hollander, 129 N. J. Eq. 


——— 


264, 19 A. 2d 344 (1941); Otis & Co. v. Pennsylvania R. Co., 57 F. Supp. 680 (E.D. 


Pa. 1944); Washington, Stockholders' Derivative Suits: The Company's Role, and 
a Suggestion, 25 Cornell L. Quar. 361 (1940). 
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enter an order enjoining the representation of the Union by the same 
counsel who represent the officer defendants. 
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APPENDIX A 


CONTRIBUTIONS OF APPELLANTS’ COUNSEL 
TO THE LITIGATION 
Counsel for plaintiffs Milone, et al., who entered the litigation on 
April 1, 1960, made or participated in the making of the following con- 
tributions to the accomplishments of the litigation, consuming in the 
process approximately 2500 hours of work. 


(1) In Appeals Nos. 15647 and 15715, prosecuted by plaintiffs 
Milone, et al., in which the Board of Monitors took no part, succeeded in 
ousting Terence McShane as plaintiffs’ Monitor and in restoring to that 
position Lawrence T. Smith who, upon restoration, continued to serve 
until the Board was dissolved on February 28, 1961. These appeals 
established the principle that the plaintiffs’ designee on the Board could 
not be arbitrarily removed by the District Court. 


(2) In Appeal No. 15713, prosecuted solely by plaintiffs Milone, 
et al., Spelman and Silagi established the right of a group of the original 
parties plaintiff to be represented by counsel after they had discharged 
former counsel over substantial differences in his conduct of the case. 


This appeal established the principle in this litigation that, where the 
adequacy of the representation of the class requires it, additional or 
substituted representation by counsel will be allowed. 


(8) Counsel for plaintiffs Milone, et al., participated in several 
weeks of negotiations among all counsel in an effort to secure agreement 
upon the nomination of a Chairman of the Board to succeed Martin F. 
O'Donoghue who had resigned. In that participation, said counsel suc- 
ceeded in bringing about a majority agreement upon such nominee which, 
however, was rejected by the trial court. 
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(4) Counsel Spelman and Silagi participated in the successful 
appeal (No. 16004) which ousted Terence McShane as Chairman of the 
Board, the trial court having appointed Mr. McShane after rejecting the 
nominee agreed upon as described in the foregoing paragraph. 


(5) Counsel Spelman and Silagi participated in every hour of the 
nearly 100 hours of negotiations among all counsel, at the direction of 
the court, seeking to negotiate a settlement of all outstanding issues in 
the litigation. These negotiations produced a draft of model by-laws, a 
draft of proposed constitutional amendments, a draft of election rules, a 
draft of procedures for the release of the trusteed locals, and provisions 
dealing with all the unfinished business of the litigation which included 
an acknowledgment by defendants of their obligations to take disciplinary 
action against certain union officers. Many of the matters worked out by 
counsel in these negotiations formed the basis of a series of orders 
entered by the District Court which disposed of most of the remaining 
aspects of the litigation. 

(6) Counsel Spelman and Silagi opposed the unlimited participation 
by way of intervention of Bath, etal., andDorsey, et al. and this Court, 
although allowing the intervention, did so on a restricted basis (282 F. 2d 
842). 


(7) Counsel Spelman and Silagi participated in the opposition to 
the demand for mandamus, prohibition, and other extraordinary relief 
in Appeals Nos. 15676 and 15679. The demand for the extraordinary 
relief was rejected by this Court. 


(8) Counsel Spelman and Silagi participated in the appeal in sup- 
port of the Board of Monitors in the Sun Valley matter which is still 
pending for disposition before Judge Jackson of the District Court. 


(9) Counsel Spelman and Silagi filed the Motion to Determine Coun- 
sel Fees, the denial of which forms the basis of the present appeal. In 
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support of said Motion, Spelman and Silagi researched and drafted a 64- 
page Points and Authorities. Counsel McCarthy adopted and joined in 
this motion. 


(10) Counsel Spelman, Silagi, and McCarthy are prosecuting the 
present appeal which, insofar as it involves the fee to defendants’ counsel, 
is a matter of great significance in this litigation. 


The docket which ran to 55 supplemental pages as of April 1, 1960, 
reached 90 as of the date of filing the Notice of Appeal on April 7, 1961. 


During this period there were approximately forty motions, re- 
sponsive pleadings and reports filed by the monitors; there were approxi- 
mately thirty-five filings by defendants plus six by defendant Hoffa indi- 
vidually; there were approximately ten filings by Intervenors; plaintiffs 
Milone, et al., made approximately twenty filings; plaintiffs McFarland, 
et al., since the advent of Mr. McCarthy, have filed six pleadings, one 
being merely a motion to extend time. 


In this period, there were hearings on 17 days (7 after November 14, 
1960) which required representation of appellants. There were numerous 
conferences in chambers at the Court's direction. 


Most of these proceedings involved questions of great substance, 


for example: 


The timing of the convention call and procecureet for the 
election of delegates; 


The content and method for promulgation of proposed by- 
laws; 


Proposed amendments to the Union Constitution; 


Program for the release of trusteed locals, election and 
audit procedures; 


Many local problems, among them Joint Council 13, the 
merger of Alaska Locals 959 and 183, Local 770, Local 251, 
and Local 447; 


Motions and reports concerning the Board of Monitors’ 
Report of September 14, 1959 (the Sun Valley matter); | 
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The authority of the Board of Monitors to hire counsel, 


the role of those counsel and payment of their fees; 


The authority of the Chairman of the Board of Monitors 


to direct the law firm and staff; 


The status of plaintiff-designated Monitor; 
A successor Chairman for the Board of Monitors; 
Processing and disposition of pending charges, complaints, 


and election protests. 


Among the proceedings in the Court of Appeals were the following: 


15,339 


15,529 
15,530 
15,570 


15,647 
15,670 


15,676 
15,679 


15,677 
15,678 
15,682 


15,704 


15,713 
15,715 
15,720 
15,728 
16,004 


Board of Monitors use of its law firm 
Suggestion of lack of jarisdiction 


Ouster of plaintiff-designated monitor 
Fees of the Board of Monitors’ law firm 
Petitions for writs of mandamus and prohibition 


Chairman's authority to direct the law firm and staff 


Board of Monitors Interim Report of September 14, 1959 
(Sun Valley) 


Substitution of counsel for some of the plaintiffs 
Reinstatement of plaintiff-designated monitor 
Intervention 

Board of Monitors’ Press Statements 
Appointment of Terence F. McShane 
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APPENDIX B 


The Times (London) July 4, 1961 
Law Report, July 3 


HIGH COURT OF JUSTICE: Queen's Bench Division 


BYRNE DECLARED GENERAL 
SECRETARY 


BYRNE AND ANOTHER v. FOULKES 
AND ANOTHER 


Before Mr. Justice Winn 


His Lordship gave the plaintiffs, 
Mr. John Thomas Byrne, of McGregor 
Street, Clydebank, Glasgow, and Mr. 
Frank Chapple, of Ravensdale Road, 
N.16, the relief appropriate to his re- 
served judgment (The Times, June 28, 
1961) in which he held that five of the 
defendants, Mr. Frank Foulkes, of 
London Road, Bromley, Mr. Frank 
Haxell, of Clarence Road, Bickley, 
Bromley, Mr. Robert G. MacLennan, 
of Bromley, Mr. John N. Frazer, of 
Lewisham Hill, S.E.19, and Mr. J. 
Humphrey, of Chalcroft Road, S.E.13, 
had fraudulently conspired to prevent 
the election of the first plaintiff as 
general secretary of the Electrical 
Trades Union. 

Mr. Gerald Gardiner, Q.C., and 
Mr. Jonathan Sofer appeared for the 
plaintiffs; Mr. Neil Lawson, Q.C., Mr. 
Ralph Millner, and Mr. B. A. Marder 
for the defendants. 


GOOD, SOUND AND REAL 


Mr. Gardiner asked for a declara- 
tion that the purported election of the 
defendant Haxell as general secretary 
was contrary to the rules, void, and 
brought about by the fraudulent and un- 
lawful devices of the five defendants 
found guilty of conspiracy, acting in 
their several capacities as officers or 
servants of the union. 


His Lordship said that he did not wish 
it to be understood that the five defend- 
ants were acting pursuant to a resolution 
of the union. He would make the declara- 
tion deleting all reference sig their 
capacities. 

Mr. Gardiner asked for st declaration 
that at the December, 1959, election 
John Thomas Byrne was validly elected, 
and now was, the general secretary of 
the union. 

Mr. Lawson said that the plaintiffs' 
sole remedy should be damages. There 
were simple breaches of the rules apart 
from fraud, and any member of the 
union not a party to this action could 
challenge the validity of Byrne's elec- 
tion because of breaches of the rules. If 
the plaintiff was not entitled to a decla- 
ration on a contractual basis, it was 
wrong that he should obtain one in tort. 

His Lordship said that though there 
was force in Mr. Lawson's submission 
he was bound to do justice and produce 
if possible a viable government for this 
important union. There would be ample 
opportunity for the members in subse- 
quent elections to take what course they 
thought best. From a not entirely: 
superficial study of the evidence he had 
concluded that if Byrne had'not been de- 
prived of votes by fraud he would have 
had a majority of at least 1,150 over 
Haxell in the election. It was true that 
there were breaches of the rules apart 
from fraud, but there had been no elec- 
tion in this union within human memory 
which had been conducted in accordance 
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with the rules. It would be as good, as FORTHCOMING ELECTIONS 
— me se — = B abe ss ae Mr. Gardiner sought an order that 
elected general secretary in Decem- the union do hold the forthcoming elec- 


from today general tions for the executive council of the 
ss oe es bas . union under the supervision of the Elec- 


- sce toral Reform Society. This society was 
EB ked janc— 
iuade sar Cee ait ates ea on an independent body who conducted 
by his se ts or agents, from using elections for a number of prominent 
the e or style of or i tly or unions, including the National Union of 
indirectly, acting as at doing any part Mineworkers and the National Union of 
of the sak of. general secretary, or Tailors and Garment Workers, and who 
of any office in the union, unless duly in view of their experience had been sug- 
elected thereto. se gested for the task. They would conduct 
Mr. La id that the injunction the election by post. If the defendants 
Id t the union employing Mr. were anxious to hold honest elections, 
Haxell in any capacity. would be they would welcome the propo sal. 
to deprive the union of his His Lordship.—Have the plaintiffs 
<a S ‘ consulted the T.U.C.? 
Mr. Gardi said Mr. MacLennan's Counsel.—There has been no oppor- 
terms as assistant general secretary tunity. 


having expired, there was evidence of Mr. Lawson said that there was no 
gored man being paid & 1,000 per jurisdiction to make the order. The 
annum to assist Haxell. rules provided for an election in a par- 
His Lordship said that the Court ticular mamner, and they could not be 
had power to order each member of overridden by the substitution of an en- 


ecutive counc repa tirely new procedure. The Court could 
rites snes cae be not set aside the contract made between 
right to deprive the union of Hzxell's the members. Having regard to what 
services. The members might well had happened the executive council could 
take a different view of this affair be trusted now to conduct the forthcoming 


: elections in a r manner. 

from Lordship | could still 1 prope 

Mr. cat to aaa He sth aor His Lordship.—I would view with the 
the injunction as proposed except that gravest suspicion leaving the future of 
Haxell would be restrained from doing this important organization of working 


p men in the hands of the defendants. It 
ee ee 


Gardineras udgm election) that they do not desire inde- 
ior Byrne for ed teehee pendent control of the next election. 
tax at the appropriate rate, and at the Counsel.—There are certain admin- 
annual rate of £306 per annum with istrative arrangements thathave tobe made. 
similar tax deductions until he should His Lordship.—I would not trust any- 
begin to receive the salary of general one at head office to conduct a straight- 
secretary. Damages were sought forward election. 


against defendants Counsel said that under the rules the 
a mmree spe union. pallty et executive council could delegate admin- 


His Lordship.—I have no power to istration of the election to an individual. 


award damages in tort against a trade The five defendants undertook to use 


union because of the Trade Disputes their best endeavours to cause the execu- 
Act, 1906. There will be judgment tive council to appoint an independent 
against the five defendants. chartered accountant to be responsible 
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for the ballot, to attend at the printers, 
to supervise the dispatch of ballot 
papers to the branch secretaries under 
sealed cover, and to instruct the 
branch secretaries to send out the bal- 
lot papers in the presence of and 
under the direction of the branch com- 
mittees who would certify that they 
witnessed the posting and dispatch of 
the ballot papers. They also under- 
took to use their best endeavours to 
see that the national scrutineers acted 
in accordance with the rules as now 
interpreted by the Court. 

Mr. Gardiner said that this was a 
matter of crucial importance. Unless 
the members received their voting 
papers direct from and returned them 
to an independent body, the possibility 
of fraud would remain. If the voting 
papers were in the hands of communist 
branch secretaries, it would still be 
possible to rig the elections. Branch 
committees had neither the time nor 
the inclination to watch the branch sec- 
retaries send out ballot papers. 


JUDGE, NOT CALIPH 


His Lordship said that had he been 
a caliph under the palm tree he would 
have made the order sought by Mr. 
Gardiner. But he had not power to 
order an election contrary to the rules, 
and would accept the undertaking of the 
defendants. Had he been concerned 
with a new election in lieu of the elec- 
tion that he had declared void, he 
would have had the power to order that 
it be held as Mr. Gardiner suggested. 

Mr. Gardiner said that Mr. Byrne 
as general secretary gave a similar 
undertaking, although he was not satis- 
fied that the communist branches 
would not rig the forthcoming election. 


Counsel then applied for'costs against 
the union and the five defendants guilty 
of conspiracy and an order that the suc- 
cessful defendants have their costs paid 
by the five unsuccessful defendants. 
Even today the union had contested 
Byrne's election. 

Mr. Lawson said that the union had 
conceded that the election was void, and 
it was wrong to condemn them in costs. 
The successful defendants had been 
cleared of fraud and the plaintiffs should 
pay their costs. The plaintiffs had failed 
on a number of allegations; therefore 
they should not have the whole of their 
costs. 


COSTS 


His Lordship said that the litigation 
had been caused by the obstinate refusal 
of the union to agree that the election 
was invalid and all the defendants had 
asserted that Byrne was not validly 
elected. The union and the five defend- 
ants would pay the plaintiffs’ costs. 
There would be no reduction in costs be- 
cause the plaintiffs did not succeed on 
all issues, for the defendants were dila- 
tory as to discovery. The plaintiffs 
would pay £25 costs to the defendants 
Shipman and Rengert, to demonstrate 
that they ought never to have been sued. 
There would be no order as to the costs 
of defendants Goldberg and Hendy. The 
remaining successful defendants would 
have their costs paid by the unsuccess- 
ful defendants. 

Mr. Lawson, asking for a stay of 
execution, said that the five unsuccess- 
ful defendants intended to appeal. 

His Lordship refused a stay. 

Solicitors.—Messrs. Lawford & Co.; 
Messrs. Seifert Sedley & Co., for Mr. 
M. A. Tarlo, Hayes, Kent. ; 
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APPENDIX C 


New York General Corporation Law, § 64. Any person made a party to 
any action, .. . by reason of the fact that he . . - is or was a director, 


officer or employee of a corporation shall be entitled to have his reason- 
able expenses, including attorneys' fees, actually and necessarily incurred 
by him in connection with the defense of such action, -- - [and] any appeal 


therein, assessed against the corporation, -.-- except in relation to 
matters as to which it shall be adjudged . - - that such officer, director, 


or employee is liable for negligence or misconduct in the performance of 


his duties. 


Delaware Corporation Law, 8 Del. C. §101. Indemnify any and all of its 
directors or officers -- - against expenses actually and necessarily in- 
curred by them in connection with the defense of any action, - . . in which 
they, ..-.are made parties, . . . by reason of being .- - directors or 
officers .. . of the corporation, . - - except in relation to matters as to 
which any such director or officer - - - shall be adjudged . . - to be liable 
for negligence or misconduct in the performance of duty. 


Similar State Statutes: 


California - Cal. Corp. Code § 380 
Connecticut - Gen. Stats § 33-820 and § 33-454 
Kentucky - Rev. Stats. Tit. XXII, § 271.375 
Maine - Rev. Stats. Chap. 53 § 24 

Maryland - Ann. Code Art. 23 § 64 

Missouri - Rev. Stat. § 351.355 

Montana - Rev. Codes 15-412 

Nevada - Rev. Stats. 78.070 


New Jersey - Stats. Ann. 14:3-14 

Ohio - Rev. Code 1701. 13 (E) 

Pennsylvania - Stats. § 2852-410 

Rhode Island - Gen. Laws 7-9-12 

Texas - Bus. Corp. Act Art. 2.02 A (16) 

Wisconsin - Stats. 180.04 (14) Bus. Corp. Law (1951) 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellees, the following questions are 
presented on this appeal: 


(1) Whether the International Union, a named defend- 
ant in the court below, has the right to defray its costs of 
litigation in a true class action brought under Rule 
23(a) (1), F.R.Civ.P. 

(2) Whether, in such litigation, counsel for a fragment 
of the plaintiffs has a right to compensation from the 
treasury of the defendant International. 


(2a) What contribution counsel for the appellants have 
made to the litigation. 


INDEX 


Statement of Questions Presented. 
Counterstatement of the Case 
Summary of Argument 


I. The Right of the International to Defray Its 
Costs of Litigation 


(a) The nature of the action 
(b) The prayer for an injunction 

II. The soem of Payment of Plaintiffs’ Legal 
Cos 


(a) The ‘‘contribution’’ of appellants’ counsel . . 
Conclusion 
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COUNTERSTATEMENT OF THE CASE 


Various facets of this litigation have been before this 
Court so often in the past that a lengthy and involved 
counterstatement of case is hardly necessary. This par- 
ticular phase, a motion on behalf of one of the fragmented 
groups of plaintiffs to require the officer-defendants to 
account for defense legal fees and, at the same time, to 
make a determination of legal fees due to certain of counsel 
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for the plaintiffs, comes as perhaps the last of a long line 
of motions and appeals. 


This Court will recall that in the original complaint, 
filed in the District Court on September 19, 1957, the plain- 
tiffs, thirteen members of the defendant Union, sought an 
injunction against the holding of the 1957 quinquennial 
convention of the Union. This relief was granted by the 
District Court on September 28, 1959, but stayed by this 
Court the same day. International Brotherhood of Team- 
sters, etc. v. Cunningham, et al., No. 14,141 (D.C.Cir. Sept. 
28, 1957). Chief Justice Warren, in Circuit, refused to 
intervene, Cunningham, et al. v. English, et al, 2 L.Ed. 2d 
13 (1957), and the convention went forward. The plain- 
tiffs, thereupon, filed an amended complaint (J.A. 7-49) 
making essentially the same allegations and seeking a stay 
of the effectiveness of the Convention acts, a declaration 
of the Convention’s invalidity and, ultimately, a new elec- 
tion (J.A. 47-48). The District Court granted a second 
preliminary injunction and this Court, in International 
Brotherhood of Teamsters, etc. v. Cunningham, et al., No. 
14,201 (D.C.Cir. Nov. 4, 1957), while holding that ‘‘the find- 
ings and conclusions made by the District Court [J.A. 
50-54a] . . . go further than necessary” and “without the 
adoption by this Court of all the findings or conclusions 
made by the District Court,” declined to vacate or stay the 
order in its entirety and reiterated a prior mandate for a 
prompt trial. 


The case proceeded to trial and, after 22 trial days, the 
plaintiffs rested their case. The parties thereupon met 
and agreed upon a Consent Order (J.A. 57-62) which was 
approved by the court. In approving this settlement, the 
District Court, as it itself recognized, “was not called upon 
to weigh the evidence which had been adduced.” Cunning- 
ham, et al. v. English, et al, 175 F.Supp. 764, 766 (D.D.C. 
1958). The bulk of litigation since the entry of the Consent 
Order has been, as Appendix A hereto demonstrates, lim- 
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ited to the proper meaning and implementation of various 
provisions of the order and a determination of what juris- 
diction the order vested in the District Court and, deriva- 
tively, in the Board of Monitors, over the internal affairs 
of the defendant union. 


After more than three years of litigation, and virtually 
coincidental with the setting by the District Court of a hear- 
ing date for the defendants Motion for a Convention (filed 
March 31, 1960 and set on February 16, 1961 for hearing 
on February 27, 1961), a group of the plaintiffs filed a 
motion, the denial of which gives rise to this appeal. The 
motion was in six parts and sought (1) an accounting “of 
all counsel fees, costs, and expenditures of every kind made 
out of the funds of the International or any subordinate 
body in connection with the litigation”; (2) an order re- 
quiring a refund, presumably pro rata, by the individual 
defendants; (3) an injunction against future expenditures ; 
(4) an injunction against representation of the defendant 
International and the officer defendants by the same counsel ; 
(5) a determination of fees and expenses of plaintiffs’ coun- 
sel, and an order for payment of same; ? and (6) such other 
relief as may be proper (J.A. 175). After a lengthy hear- 
ing, consuming the better part of several days, the District 
Court denied the motion in all respects (J.A. 243-244). 


SUMMARY OF ARGUMENT 


The appellants’ position is necessarily premised upon the 
fact that the action in the District Court bearing the Cun- 
ningham v. English label is a purely derivative action under 
Rule 23(b), F.R.Civ.P., in which the officer-defendants were 
the real culprits and the institutional defendant, the Union, 
only incidentally a defendant. The premise is false. The 


1 Emphasis supplied. The extent of this prayer for relief was clearly 
beyond the jurisdiction of the District Court. 


2It should be noted that no specific demand for a stated amount was 
made and no statement, required by Bule 16 of the District Court Bules, was 
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case is not one in which the plaintiffs sought restitution 
from delinquent officers ; what the plaintiffs sought was the 
vindication of a contractual right. And the officer-defend- 
ants were, in reality, only nominal parties. 


The amended complaint, although it alleged instances of 
wrongdoing by various of the officers, sought no relief 
against the officers and no reparation of the alleged wrongs. 
All it sought was a new convention. The defendants denied 
the allegations of the complaint and, due to the entry of a 
Consent Order, no court was “called upon to weight the evi- 
dence which had been adduced.” Cunningham, et al. v. 
English, et al., 175 F.Supp. 764, 766 (D.D.C. 1958). As a 
compromise of litigation, the Consent Order does not con- 
stitute an admission of any of the allegations in the com- 
plaint. 4 Wigmore, Evidence 28 (3d ed. 1940). Not only 
was it not an admission of wrongdoing, but an examina- 
tion of the various provisions of the Order reveals that 
they all relate to the operation of the International as a 
union and, in fact actually recognized the allegedly delin- 


quent officer-defendants as the lawful union officers until a 
new convention could be held. The post decree course of 
the litigation, see J.A. 230, reveals even more clearly that 
the real defendant in interest was the Union, itself. 


Analogy to corporate litigation reveals that the vital 
distinction in determining whether a suit is derivative in 
nature, as it must be for the appellants to prevail, is 
whether the relief sought is for the corporation or from 
it. If delinquent officers have enriched themselves at the 
expense of the corporation, the recovery goes to the corpo- 
ration and it is the real plaintiff regardless of its position 
in the caption. If, on the other hand, the vindication of a 
contractual right is sought, recovery comes from the corpo- 
ration and it is the real defendant. In the latter instance, 
there is no question but that the corporation may properly 
expend funds in its own defense. Since it must act through 
its officers, it may properly pay for their representation 
particularly when they were added as defendants only so 
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that they might be personally bound to carry out the obli- 
gations imposed upon the Union defendant. 


Since the International Union, as the true party defend- 
ant in the case, had a right to interpose a defense, it follows 
that it could properly pay lawyers to represent it. And 
since such representation is legally proper, and in the 
total absence of any proof in the District Court hearing 
which would indicate that any of the individual officers 
were in a conflict of interest situation, it follows equally 
that the prayer for injunctive relief was properly denied. 


In the second basic part of the motion below, the appel- 
lants sought an order directing the International to pay 
fees to their counsel for services performed since their 
entry into the case, March 31, 1960, and November 14, 1960, 
respectively. This request proceeds from the same mis- 
taken concept of the nature of the action. The Interna- 
tional denies that any obligation exists, in law or by con- 
tract, to pay fees for persons who bring suit against it. 
Particularly is this so in the light of a finding by the trial 
judge that “it is difficult ... to understand what these 
plaintiffs or their attorneys have done . .. to achieve 
the[se] purposes [of the Consent Order].” J.A. 231. 
Such a finding may not be disturbed unless clearly erro- 
neous; in this case the finding can be well documented. 


ARGUMENT 
L THE RIGHT OF THE INTERNATIONAL TO DEFRAY ITS COSTS OF LITIGATION. 


The basic fallacy of the appellants’ position is that they 
treat this entire complex of litigation as if it were a purely 
derivative action under Rule 23(b), F.R.Civ.P., in which 
the International Union has no defensive interest, but, 
rather, is the real party in interest on the plaintiffs’ side. 
The background of the litigation, all well-known to this 
Court, suffices to refute this premise. 
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(@) The Nature of the Action 


The amended complaint, which went to trial before the 
District Court and was disposed of by the Consent Decree 
more than three years ago, sought an undoing of the 1957 
convention of the International Union and the holding of 
a new convention under the supervision of Court officers 
and under procedures to be devised by those officers. The 
complaint alleged wrongdoings by various of the officers of 
the International, but only as a basis for challenging the 
validity of the acts of the 1957 convention. The complaint 
sought no relief against those officers and no reparation 
of those alleged wrongdoings* All it sought was a new 
convention to be held in such a way as to be unaffected 
thereby. 


The defendants’ answer denied all the allegations of 
wrongdoing. The Consent Decree, by which the adversary 
phase was resolved, was presented to the court after the 
plaintiffs’ case had been concluded but before the defend- 
ants had begun to present their evidence. In approving 
the Consent Decree, as the court itself stated in its Memo- 
randum Opinion of December 11, 1958, it “was not called 
upon to weigh the evidence which had been adduced.” 175 
F.Supp. 764, 766. Therefore, there could not have been 


* Significant in this regard is the fact the service of process in September of 
1957 was accomplished only on the defendant Union. Each of the named 
offeer-defendants, although never personally served, then appeared volun- 
tarily. Indeed it was not until January 23, 1958, that eight of the individual 
newly-clected offeers named in the amended complaint voluntarily appeared as 
parties-defendant—this constituted a majority of the then new General Execu- 
tive Board. J.A. 56-57. They were added so that they might approve the entry 
of the Consent Order on behalf of the defendants and so that ‘‘the order 
[might] be effective against the new board.’’ Statement of Judge Letts, Tran- 
seript of proceedings, January 23, 1958, pg. 3733. Moreover, two newly 

i members of the General Executive Board, Anthony Provenzano 


appointed 

(Angust 31, 1960) and Prank E. Fitzsimmons (June 5, 1961) have never been 
added as defendants and the plaintiffs have never moved to add them. How, in 
the light of this, the appellants can now allege that the suit was in reality one 
against the officers, with the International Union as only an incidental de- 
tendant, defies comprehension. 


7 


and, in fact, there was not a determination that any of the 
allegations of wrongdoing had been established. 


Nor was the fact of compromise an admission by any of 
the defendants of any of the allegations. A compromise 
offer “does not ordinarily proceed from and imply a spe- 
cific belief that the adversary’s claim is well-founded, but 
rather a belief that the further prosecution of that claim, 
whether well-founded or not, would in any event cause such 
annoyance as is preferably avoided by the payment of the 
sum offered. In short, the offer implies merely a desire 
for peace, not a concession of wrong done.” 4 Wigmore, 
Evidence 28 (3d ed. 1940). As the Supreme Court said in 
West v. Smith, 101 U-S. 263, 273 (1879) : 


“By all or nearly all the cases the rule as established 
is... that an offer to do something by way of com- 
promise ... shall be excluded. These cannot be 
called admissions, as they were made to avoid contro- 
versy and to save the expenses of vexatious litigation.” 


See also Wood v. Morrissey, 31 F. Supp. 449 (W.D.La. 
1940); Gamble-Skogmo, Inc. v. McNair Realty Co., 98 F. 
Supp. 440 (D.Mont. 1951); United States v. Stoehr, 100 
F.Supp. 143 (M.D.Pa. 1951), affirmed, 196 F.2d 276 (3rd 
Cir. 1952), certiorari denied, 344 U.S. 826 (1952) ; Rule 68 
F.R.Civ.P. The United States Court of Claims, in Milton 
S. Kronheim & Co. v. United States, 163 F. Supp. 620, 
628 (1958), explained: 


“The reason for the refusal of the courts to infer 
admission of liability from the mere fact of a compro- 
mise or settlement lies both in the policy of the law to 
encourage settlement of litigation and in the realiza- 
tion that it is often more advantageous, economical and 
desirable for a party to ‘buy his peace’ than to go 
through litigation even when his chances of eventually 
prevailing are great.” 


Only when the compromise instrument contains an “uncon- 
ditional and unqualified acknowledgment of liability” may 


8 


it be considered as probative of liability. Firestone Tire 
and Rubber Co. v. Hillow, 65 A.2d 338, 340 (D.C. Mun.App. 
1949) ; see also West v. Smith, supra; Hawthorne v. Ecker- 
son Co., 77 F.2d S44, 847 (24 Cir. 1935); and Milton 8. 
Kronheim & Co. v. United States, supra. 


The Consent Decree itself, not only contains no acknowl- 
edgment of wrongdoing on the part of any of the individual 
defendants, but does not even purport to govern, restrict 
or affect them in any way. The only defendant it under- 
takes to govern, restrict or affect is the International itself. 
The various provisions relating to election procedures, by- 
laws, accounting procedures, fiduciary standards, trustee- 
ships, ete., relate to the operation of the International as 
a Union. The Decree, far from imposing any sanctions 
against the individual defendants, whose right to occupy 
office in the International had been challenged in the com- 
plaint, actually recognized them as lawful officers until the 
holding of a new convention. 


Thus, as shown by the prayer of the complaint and by 
the provisions of the Consent Decree, the real dispute in 
this litigation has been between the plaintiffs and the 
International, the individual defendants occupying little 
more than a nominal or technical role as the instrumental- 
ities through which the International acts. So far as the 
post-decree course of the litigation is concerned, it becomes 
even clearer that the real party in interest was the Inter- 
national. As this Court knows very well, the matters 
with which it has dealt since January 31, 1958, concerned 
the scope of the Decree and the powers granted by it to 
the Board of Monitors to affect internal union procedures.* 
These are matters in which the International, as an organi- 
zation, has had a vital interest, an interest which it neces- 
sarily expressed through its officers. That these officers 
often argued against the Monitors’ proposals does not make 


‘The Court’s attention is invited to Appendix A hereto for a short 
analysis of the cases in this Court since January 31, 1958. They demonstrate 
very clearly the type of tigation being conducted. 
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the interests they defended their own personal interests 
rather than those of the International. 


It may be granted, arguendo, that the directors of a 
corporation may not use corporate funds to defend them- 
selves against a derivative suit brought against them by 
a stockholder on behalf of the corporation to enforce a 
valid corporate claim or right. In such a suit, the corpo- 
ration, while nominally a party defendant, is actually the 
real party in interest on the plaintiff side. Koster v. 
Lumbermens Mutual Casualty Co., 330 U.S. 518, 522-23 
(1947). Despite its location on the defendant side of the 
caption, the corporation will be the direct beneficiary of 
the plaintiff’s victory, for any judgment will be entered in 
its favor, not in favor of the plaintiff stockholder. Price 
v. Gurney, 324 U.S. 100, 105 (1945). The directors, on the 
other hand, are the parties from whom the corporation 
will obtain restitution. In such a suit, the directors are 
the real parties defendant and the corporation, while a 
nominal defendant, is the real plaintiff whose primary right 


is being asserted on its behalf by the stockholder who is a 
nominal plaintiff. 


The case is altogether different, however, where stock- 
holders sue to compel declaration of a dividend. In such 
a case, the right being asserted is not the right of the cor- 
poration, but rather the common primary right of all the 
stockholders and it is asserted against the corporation, 
which is the real party defendant. The stockholders will 
benefit from the judgment and it will be directed against 
the corporation. Knapp v. Bankers Security Corp., 230 
F.2d 717, 721 (8rd Cir. 1956). Although the corporation 
acts through its directors in declaring dividends, the suit 
will lie against the corporation whether or not a majority 
of the directors are made parties defendant. Doherty v. 
Mutual Warehouse Corp., 245 F.2d 609, 612 (5th Cir. 1957). 
Similar considerations apply when a stockholder sues to 
enjoin the corporation from selling unissued stock to an 
officer in derogation of preemptive rights of all the stock- 
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holders. Such a suit, also, “is a suit not secondary, to 
enforce a primary right of the corporation, but one directly 
against the corporation in which the corporation is not a 
nominal defendant but the actual one.” Ames v. Mengel 
Co., 190 F.2d 344, 346 (2d Cir. 1951). 


The vital distinction is whether the relief sought by the 
suit is for the corporation or from it. If directors have 
enriched themselves at the expense of the corporation and 
the purpose of the suit ts to recover their spoils, the recov- 
ery goes to the corporation, so that it is the real plaintiff 
and only nominally a defendant. On the other hand, when 
the relief sought is the vindication of @ contractual right 
belonging to the stockholders under their stock certificates, 
the recovery comes from the corporation, so that it is the 
real party defendant. And, although the officers or direc- 
tors may be joined as parties defendant in such a suit, they 
are only nominal in the sense that the action lies with or 
without them. 


Applying these considerations to the case at bar, it be- 
comes evident that the suit here is analogous to a stock- 
holder suit to compel declaration of a dividend, rather than 
one to compel directors to make restitution to a corpora- 
tion. The suit was founded not on any right of the Inter- 
national against its officers, but rather on the primary con- 
tractual right of the members as embodied in the Interna- 
tional’s constitution.» Rather than being brought as a 
derivative action under Rule 23(b), F.R.Civ.P., this suit 
was brought as a true class action under Rule 23(a)(1) to 
enforce the joint or common “rights of the members” of the 
International. Cunningham v. English, et al., 106 U.S.App. 
D.C. 92, 94, 269 F.2d 539, 541 (1959). Althought acts of 
wrongdoing by the officers were alleged, no restitution or 
reparation was sought by the complaint. The rights sought 
to be vindicated were contract membership rights guaran- 


* See, by way of illustration, paragraph 24 of the original complaint, J.A. 
11; paragraphs 40 and 41, J.A. 13-14; paragraph 44, J.A. 22-29; paragraph 45, 
JA. 29. 
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teed by the International constitution. The relief provided 
in the Consent Decree, supra, pg. 8, was directed for refor- 
mation of the International’s administration and internal 
procedures with a view to protecting the rights of the mem- 
bers within the organization. The International was, 
therefore, the actual party defendant in the suit and the 
individual defendants were named only so they might be 
personally bound by a judgment.° But that judgment, as 
in the case of a judgment against a corporation ordering 
declaration of a dividend, would have been no less effective 
if the individual defendants had not been named. 


The appellants’ assumed conclusion that the Interna- 
tional was only a nominal defendant and that the officers 
were the actual defendants is, therefore, not the fact— 
quite the opposite. 


Even in a pure derivative suit brought on behalf of the 
corporation, a defense may be interposed by the corpora- 
tion if the suit may tend to endanger rather than advance 
corporate interests. Otis & Co. v. Pennsylvania R. Co., 
57 F.Supp. 680, 682 (E.D.Pa. 1944). This is true a fortiori 
when the suit, like the instant one, is not derivative, but 
the institutional defendant is the actual defendant The 
International was, therefore, fully entitled to retain counsel 
in this litigation. And, if the International and the indi- 
vidual defendants are content to be represented by the same 
counsel, they are free to do so. Zd. at 684. 


The appellants’ reliance on stockholder derivative cases 
under Rule 23(b) is misplaced. Similarly, their strong 
reliance on Highway Truck Drivers and Helpers, Local 
107, etc. v. Cohen, et al., 182 F.Supp. 608 (E.D.Pa. 1960), 
affirmed 264 F.2d 162 (3rd Cir. 1960), avails them nothing, 
for that case, like the stockholder cases they rely on, was 
in every sense a derivative suit on behalf of the union, in 
which the individual officers were the actual defendants. The 


* See footnote 3, supra. 
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suit sought an accounting of funds’ pursuant to § 501(b) 
of the Labor-Management Reporting and Disclosure Act of 
1959, 29 U.S.C. § 501 (b), a section which is a virtual para- 
phrase of Rule 23 (b), F.R.Civ.P., and the decision reported 
above was on a motion to dismiss filed by the defendant 
officers, they admitting, at least for the purpose of the 
motion, the allegations of embezzlement, etc. 


Since the International, as the true party defendant in 
the case at bar, had a right to interpose a defense, it fol- 
lows that it could properly pay lawyers to represent it. 
And since there is nothing in the law to prevent the Union 
from allowing its retained counsel to represent the indi- 
vidual defendants also, no question can arise as to its right 
to pay the total bills of such counsel, except to the extent 
that such bills might not have been for services benefitting 
the International. The fact that numerous individuals 
were added as defendants has not made one particle of 
difference in the case. Every paper filed and every argu- 
ment made by counsel on behalf of the International would 
have been exactly the same had the individual defendants 
not been named. The only additional cost to the Interna- 
tional arising from the representation of the individual 
defendants by its counsel arises from the time it takes to 
add the letter “s” to the word “defendant” in the papers 
filed 


* So, too, did Moschetta, et al. v. Cross, ct al., C_A. 686-60, also relied upon 
by the appellants in support of the injunctive relief which they seek. The 
cases are clearly inzpposite. 

In Alvino, et ol. v. Bakery & Confectionery Workers Union, ete., CA. 
2400-60, while there was no prayer for accounting and restitution, there were 
International officials on both sides. In such a situation, there might con- 
eeivably be instances in which International representation of either side 
should be avoided. In addition, the case, while not consolidated with, was 
argued simultaneously with Moschetta. 

S Illustrative of this is the fact that by far the greatest amount of services 
performed by counsel representing the defendants in the case were performed 
by counsel who are on a regular retainer to the defendant Union and who 
performed these services pursuant to that retainer arrangement and at no 
additional expense. Appellant blandly assert that fees in excess of one million 
dollars are involved. This absurd suggestion has no support in the record. 
Properly allowing for regularly retained counsel, the true figure is a minor 
fraction of that suggested. 
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The sum and substance of the appellants’ argument 
appears to be that when members of a union are dissatis- 
fied with its administration and bring suit against the union 
and its officers challenging the propriety of the admin- 
istration, the defense must be made and paid for by the 
officers individually and may not be financed by the union. 
They maintain this position even though no right of the 
union to any restitution from the officers is involved in the 
suit. If the plaintiffs were right, every union in the coun- 
try would be at the mercy of any member or members who 
saw fit, for any reason (and even at employer instigation), 
to embroil it in litigation and every corporation in the 
country would be at the mercy of any stockholder. 


(b) The Prayer for an Injunction 


Part of the motion below sought an injunction against 
the continued representation of the Union defendant and 
the officer defendants by the same counsel. Although this 
facet of the motion, necessarily premised on a conflict of 
interest situation, failed for lack of proof of any such con- 
flict and could be disposed of here on that basis, it also 
must fail because of the same basic misunderstanding of 
the nature of the action as is evident in the other parts of 
the motion. Not only that, the appellants’ brief is some- 
what misleading when it speaks of major unfinished matters 
in the District Court. Such an assertion is unfounded. 
The Board of Monitors has been dissolved “for all pur- 
poses’’, the convention held and any ‘‘provisional’’ status 
of the officers is ended. In short, Court supervision of the 
largest trade union in the world is at an end. There is 
nothing pending in the District Court at the present time 
except three additional applications for fees. 


Of course a union and its officers may be represented 
by the same counsel in this type of case. Otis € Co. v. 
Pennsylvania R.Co., supra. Just as a corporation, a union 
has a legitimate interest in its officers and is free 
to provide representation for them in an appropriate case. 
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This was sach a case. Although there were allegations of 
wrongdoing in the complaint, there was no relief sought 
in personam against the officers and no finding of culp- 
ability. Even the bare allegations passed out of the case 
with the entry of the Consent Order, an order directed 
solely toward the internal operation of the Union. Judge 
Letts recognized this: 
<The Court: .. - [We are apt to lose sight of the 
fact that we are not dealing with the case as it was 
originally brought. - . - {C]ounsel in the case brought 
to the Court a pian disposing of the issues that had 
been raised... .” JA. 230. 


All the work performed by the various counsel for the 
defendants inured to the benefit of the union defendant 
and, as such, was properly payable by the union. 


i THE QUESTION OF PAYMENT OF PLAINTIFFS’ LEGAL COSTS. 


The second basic part of the motion below sought an 
order directing the International Union to pay counsel fees 


for the services rendered by counsel for plaintiffs Milone, 
et al., and McFarland, et al. Exactly how much is sought 
is not intimated, notwithstanding the requirements of Rule 
16 of the District Court Rules. 


The claim for allowance of fees out of the International 
treasury is largely based on the same misconception of the 
type of action here involved. Just as the argument is made 
that the International should not pay its own attorneys 
because it (the International) is really not a defendant, 
appellants argue that the International should pay their 
counsel because it (the International) is really the true 
plaintiff for whom they have been working. From this line 
of argument and from the authorities cited therein, it is 
perfectly apparent that they continue to treat the suit as 
a pure derivative suit to vindicate the International’s 
claims against its officers. As has been shown, however, 
the suit is not of that nature, but is rather a primary action 
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by the members to vindicate their contract claims against 
the International. The appellants’ line of argument there- 
fore collapses and their authorities become inapplicable. 


The International denies any general obligation to pay 
the legal costs of members who bring suit against it. The 
only specific obligation to pay such fees in this case was 
that spelled out in paragraph 14 of the Consent Decree— 
that the International “pay the fees of counsel for the 
plaintiffs and expenses incurred by those in the prosecu- 
tion of this action, such fees and expenses to be determined 
by [the District] Court.’’ Not only may the International’s 
agreement, by way of compromise, to pay those fees and 
expenses not be treated as an admission of liability, see 
pp. 7-8, supra, but neither may it be treated as contin- 
uing.® All it represented was an undertaking to pay a 
measurable sum of money in order to buy peace and put 
an end to the litigation. The plaintiff’s legal costs, as of 
January 31, 1958, while not yet computed, were fixed and 
determinable. As partial consideration for the plaintiffs’ 
agreement to the compromise, the International undertook 
to defray those costs, for which, otherwise, the plaintiffs 
would have been liable. And as Judge Letts indicated, it 
was not contemplated that the International would con- 
tinue to defray the plaintiffs’ legal costs after January 31, 
1958, because the case had been settled and whatever addi- 
tional work would need to be done would be done by the 
Board of Monitors.’° J.A. 230. 


The specific language of Judge Letts in this regard is 
important and significant for here was a Judge who had 
handled every facet of this complicated piece of litigation 
from the beginning and who was, in effect, stating what 
was in his mind at the time he approved the Decree: 


* The appellants apparently place no reliance on paragraph 14 of the Decree, 
resting their case exclusively on principles of equity. 

* Tho expenses of the Board of Monitors and their staff were to be de- 
frayed by the International Union pursuant to paragraphs 10 and 12 of the 
Decree. J.A. 61, 62. 
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“THE COURT: .. . In listening to what has been 
said by counsel, and perhaps by a number of counsel 
that have been heard, we are apt to lose sight of the 
fact that we are not dealing with the case as tt was 
originally brought. There was a trial that lasted for 
many days, a laborious trial, which came to an end 
when the counsel in the case brought to the Court a 
plan disposing of the issues that had been raised and 
upon which evidence had been taken and provided as 
a part of that plan a Board of Monitors who would 
assist the Court in an effort to achieve the purposes 
which were announced in that consent order. That is 
what we are dealing with now, trying to further the 
purposes announced in that consent order. 


As a part of that arrangement, it was agreed that 
counsel who had represented the plaintiff should be 
compensated, and it was believed, I am sure, that the 
help which the Court would require thereafter would 
be afforded by the Board of Monitors; and, fortunate- 
ly, I think that Board of Monitors had been largely 
made up of able lawyers throughout the history of 
this proceeding. First, Judge Cayton was the Chair- 
man. Mr. Smith was a member of the Board, Mr. Nat 
Wells, an eminent lawyer well versed in the field of 
labor, was the third. 


The Board as then constituted has been changed, but 
it has always been attended by the services of the 
ablest lawyers who have been able to help the Court. 


It wasn’t believed at that time that the attorneys 
involved in that litigation should go on charging fees. 
It was believed that the Court, through the instru- 
mentality of this Board of Monitors, would be able to 
earry on and achieve what was desired in the way of 
reform and in preparation for a convention to be held 
which would essure to the rank and file membership 
that their rights would be fully observed in the con- 
duct of that convention. 


That has been the purpose of the Court and the 
purpose of the Board of Monitors. In order to be of 
assistance to the Board of Monitors, largely because 
of the vast volume of litigation which arose and re- 
quired attention in the Court of Appeals, an eminent 
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law firm was hired to assist the Board. So it is diff- 
cult for the Court to understand what these plaintiffs 
or their attorneys have done from that time on to 
achieve these purposes.’’ (J.A. 230-231) (Emphasis 
supplied). 


Not only does the portion of the Court’s oral ruling set 
forth the Court’s view of the Decree, but it also disposes 
of the appellants’ allegation that “Judge Letts himself 
recognized that fees for post-Consent Order work . . . were 
contemplated.” Appellants’ Brief, pp. 22. In support of 
this allegation, the appellants point to the fourth item of 
the Judge’s suggested agenda for discussion (J.A. 155-157) 
which is “Counsel fees for plaintiffs’ counsel.” J.A. 156. 
But it is no more realistic to say that this item dealt with 
post-decree fees than it is to say that it had to do ezclu- 
sively with the pre-decree fees of Messrs. Schmidt, Dodd 
and Blumenfeld, fees which at that time were still unpaid 
as a result of this Court’s second vacation and remand in 
International Brotherhood of Teamsters, etc. v. Schmidt, 
108 U.S. App. D.C. 354, 282 F.2d 837 (1960). In view of 
the Judge’s statements, supra, pg. 16, it appears that the 
latter interpretation is the more likely.” 


Since there is no general obligation on the part of the 
International to defray the legal costs of these appellants, 
since the specific obligation undertaken in paragraph 14 
of the Consent Decree does not extend to post-decree fees, 
and since the services for which appellants here seek pay- 
ment were all post-decree in nature, it follows that the 
court order below must be affirmed. 


11 Nor, of course, is there any admission of liability from the proposed 
stipulation set forth at page 22 of the Appellants’ Brief, J.A. 159-164, for, 
as the appellants themselves acknowledge, the proposed stipulation was to be 
an over-all settlement and was subject to the clients approval, Appellants’ 
Brief, pg. 8, a majority of the appellants did not give their approval, supra, 
pg- 9, and Judge Letts denied his approval to the settlement. 
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(@) The “contribution” of Appellants’ Counsel 
Even if this Court were to conclude that there is some 
equitable obligation on the part of the International to 


defray plaintiffs’ post decree legal costs, the claims pressed 
in the instant application must nevertheless be denied. 


In considering this question, the Court must, of course, 
be mindful of Mr. Justice Frankfurter’s admonition that 
court’s should be “a shining example in the spending of 
other people’s money” and “be guided by frugality and not 
generosity.”’ English, et al. v. Cunningham, et al., 361 U.S. 
905, 910 (1959). The Court should also be mindful of the 
fact that counsel representing the Board of Monitors, 
counsel who were active in the case during the entire 
period encompassed by this appeal, were compensated by 
the defendant Union in an amount exceeding $87,500.00. 
The Court must necessarily be given pause by the multi- 
plicity of lawyers on the plaintiff side, all of whom could 
present as good a claim as the present appellants. Thus, 
even if counsel for the plaintiff class may be paid out of 
the International treasury, are the plaintiffs to be free to 
generate a virtually unlimited class of claimants—for if 
the thirteen named plaintiffs could each hire a different 
lawyer (as appeared not unlikely at one time during the 
litigation), could the more than 500,000 intervenors do 
likewise and make the International liable to each of them? 


Judge Letts was very precise in his denial of the motion 
below. His statement, the equivalent of a finding of fact, 
was unequivocal : 


2 This fact is of record in this Court from the papers filed in English, et al. 
v. Board of Monitors, ct al., No. 15,670, 108 US. App. D.C. 357, 282 F. 2d 
840 (1960). 
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“THE COURT: ... So it is difficult for the Court 
to understand what these plaintiffs or their attorneys 
have done from that time on to achieve these purposes 
[in the Consent Order]. I have listened with great 
care to the presentation of the motion, but must con- 
clude that the motion is without merit in any part.” 
J.A. 231. 


The trial court, in effect, found a complete lack of contri- 
bution toward the effectuation of the purposes of the de- 
cree. Such a finding of fact must be affirmed if not clearly 
erroneous. An examination of the circumstances of the 
case since the entry of counsel for the appellants, however, 
fully supports the conclusion of the trial judge. 


Messrs. Silagi and Spelman first filed a “Motion to Sub- 
stitute Attorney”, by which they would be substituted for 
Mr. Schmidt as counsel for some of the original plaintiffs, 
on March 31, 1960, some 31 months after the litigation was 
commenced ; some 27 months after the entry of the Consent 
Decree; nine months after the modification of the Decree, 
on application of the Monitors, had been affirmed; eight 
months after the appointment of counsel to represent the 
Monitors; and less than a year before the District Court, 
over the objections of Messrs. Silagi and Spelman, ordered 
the new convention called for in the decree. Mr. McCarthy, 
on the other hand, present counsel for McFarland, et al, 
did not enter an appearance until November 14, 1961, even 
then as additional rather than substitute counsel, and he 
did not seek formal substitution until January 5, 1961, 
practically at the end of the litigation. In the limited 
period of time in which these counsel operated, the ques- 
tion facing this Court is whether Judge Letts was clearly 
erroneous in his finding that they had performed no serv- 
ices aiding the eventual disposition of the litigation. 


The Court must be aware that a very substantial part 
of the work performed by the various plaintiffs’ counsel, 
since early 1960 at least, related not to any issue involved 
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in the principal litigation, but rather to internecine war- 
fare among the plaintiffs. The International certainly can- 
not be liable for all the work done by the various lawyers 
in connection with their clients’ attempts to supplant each 
other as controllers of the litigation. There were long 
stretches in this litigation during which the defendants sat 
by while various plaintiffs and their lawyers assailed each 
other with copiously annotated legal tracts in an effort to 
determine who represented whom. See, by way of illus- 
tration, Milone, et al. v. English, et al., 108 U.S. App. 
D.C. 345, 282 F.2d 828 (1960) and Dorsey, et al. v. Cunning- 
ham, et al., 108 U.S.App. D.C. 359, 282 F.2d 842 (1960). 
There were veritable barrages of motions, memoranda and 
affidavits attending the peregrinations of certain of the 
plaintiffs between the camps of Mr. Schmidt, Messrs. 
Silagi and Spelman and Mr. McCarthy. Certainly for the 
time they spent in obtaining and retaining clients and 
“shooting their way” into the litigations, counsel for the 
present appellants must seek compensation elsewhere. 


In Appendix A to the Appellants’ Brief, counsel for the 
appellants have set forth the “eontribution” to the litiga- 
tion—allegedly some 2500 hours worth. We shall not at- 
tempt to comment in any detail on each of the pieces of 
activity which allegedly engaged the attention of appel- 
lants’ counsel Some comments are, however, required. 
Milone, et al. v. English, et al., two cases, No. 15,647 (May 
25, 1960 unreported) and 108 U.S.App.D.C. 349, 282 F.2d 
$32 (1960), dealt with the efforts of the District Court to 
remove the Monitor nominated by the plaintiffs. This ac- 
tion, yet another result of the plaintiffs’ fragmentation 
and internecine warfare, was appealed by the Monitor him- 
self, Lawrence T. Smith, through his retained counsel. The 
files of this Court reveal the respective services rendered, 
but such services as may have been rendered, rather than 
advancing the litigation to a speedly conclusion, were part 
of a pattern of conduct, perhaps not wrong in itself, which 
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resulted in the general debilitation of the Board of Moni- 
tors and its floundering for almost a year on a sea of 
uncertainties. 


English, et al. v. McFarland, et al., 109 U.S.App.D.C. 
187, 285 F.2d 267 (1960), was an appeal taken by the 
defendants below from the appointment of Terence F. Me- 
Shane as Chairman of the Board of Monitors. “Counsel 
Spelman and Silagi participated in the successful appeal 

. ” Appellants’ Brief, Appendix A-2. The files of this 
Court do not reflect the entry of an appearance on behalf 
of their clients. 


Appellants cite Dorsey, et al. v. Cunningham, et al., 108 
U.S.App.D.C. 359, 282 F.2a 842 (1960), the intervention 
case, as an example of their services. The record in that 
case is significant. Appendix A-2 of the appellants’ brief 
in the instant case recites “counsel Spelman and Silagi 
opposed the unlimited participation by way of intervention 
of Bath, et al., and Dorsey, et al.,...” This hardly states 
their position with true accuracy. They opposed any inter- 
vention on the grounds that the “applicants for intervention 
[weJre adequately represented.” Brief for Appellees, 
Milone, et al., No. 15,720, pg. 5. By whom were they rep- 
resented? “The representation of the interest of the plain- 
tiff-class by the Monitors is, by definition as well as agree- 
ment, adequate within the contemplation of the rules.” 
Supra. p. 6.* Intervention was authorized by this Court on 
the necessary theory that the existing parties plaintiff did 
not adequately represent the class. 


Again, in Hoffa v. Letts et al and English, et al. v. Letts, 
et al., 108 U.S.App.D.C. 359, 282 F.2q 842 (1960), the appel- 
lants herein found their views in dramatic conflict with 
those of this Court. The Court will recall that, procedur- 


“Compare with: ‘‘They [the Monitors) were not appointed as attorneys 
for anyone nor were they parties to the suit... . Everyone . . . connected 
with this case recognized that the Board of Monitors could not represent any 
of the parties,’’ Appellants’ Brief, pg. 22-23, 
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ally, these cases first reached the Court as a direct appeal 
in English, et al. v. Cunningham, et al., 108 U.S. App.D.C. 
358, 282 F.2d S41 (1960), only to be dismissed for lack of 
jurisdiction. Essentially the same arguments were made 
by the parties, however, as in the mandamus proceeding. 
In contrast with their present belief that the Monitors 
could not represent the parties,”* the appellants herein, in 
that case, filed a three sentence brief which contains the 
following: “The brief filed herein on behalf of the Board 
of Monitors adequately states the same position that plain- 
tiff-appellees take on these appeals. . . . Plaintiff-appellees 
adopt the brief filed on behalf of the Board. ...’’ Brief for 
Appellees Milone, et al., No. 15,704, pg. 1-2. That was the 
extent of their participation in that case. More impor- 
tantly, however, what did they adopt? “The contention 
that the District Court could not remove any of the de- 
fendant officers under any circumstances is founded on a 
distortion of the consent decree. . . . To maintain their 
[the defendants] strained contention that defendants could 


never be removed from their positions as provisional offi- 
cers by the District Court... .” Brief for Board of Moni- 
tors, No. 15,704, p. 29.% This Court quickly dispelled that 


™ See footnote 14, supra. 


judicial removal upon proof of breach 

officers can be removed only by the membership itself (i.e. pursuant to consti- 
tutional procedures). This argument assumes that these officers’ ineambency 
derives from the will of the membership. But the assumption is incorrect: ...’’ 
Brief for appellees Milone, et al, pg. 2-3, filed by Messrs. Spelman and Silagi 
in Dorsey, ct. al. v. Cunningham, ct. al., No. 15,720. 
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misconception. The powers granted by the Decree “do not 
in terms include power in the District Court itself to select 
or remove officers.” 108 U.S.App.D.C. at 362, 282 F.2d 
at 845. 


Finally, and without intending to burden this record un- 
duly, some comment must be made on the appellants’ re- 
peated assertions of their services performed during the 
negotiations. That they were there is not in dispute and 
that much of what was agreed upon became part of sub- 
sequent court orders is likewise not in dispute. But, what 
the appellants have not reported to the Court is that de- 
spite their agreement on the substance of by-laws, trusteed 
local union release procedures (J.A. 159), and the dispo- 
sition of the Alaska matter (J.A. 160), they opposed the 
entry of orders carrying these “agreed upon” solutions 
into effect individually after the Court below had declined 
to approve the stipulation. Likewise, they opposed the 
calling of a convention, the act which had the practical 
effect of terminating this massive piece of litigation. Tran- 
script of proceedings, February 27, 1961, pg. 59, 68, where- 
in both Mr. McCarthy, on behalf of McFarland, et al., and 
Mr. Silagi, on behalf of Milone, et al., opposed the con- 
vention. 


Thus, this short analysis of some of the positions taken, 
an analysis which does not even purport to be exhaustive, 
indicates great substance to the ruling below that counsel 
for the present appellants had failed to demonstrate any 
independent contribution to the litigation. J.A. 231. The 
court below was in the best position by far to make a 
judgment on these facts and such a judgment, once made, 
should not be disturbed. 
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CONCLUSION 
For all of the foregoing reasons, the appellees respect- 
folly submit that the judgment below must be affirmed in 


all respects. 
Epwarp Bennetr WILLIAMS 


Raymonp W. Bercan 
Harotp Uncak 
1000 Hill Building 
Washington 6, D. C. 
Counsel for Appellees 


Of Counsel: 


Davm Previaxt 
‘Warner Theatre Building 


Mlwankee, Wisconsin 
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APPENDIX A 


Judge Letts, in his ruling below, drew a careful distine- 
tion between the adversary phase of the case prior to the 
entry of the Consent Decree and the corrective phase which 
followed the Decree.* The context of the case, and the 
clearly ‘‘non-derivative’’ nature thereof, is forcefally 
illustrated by a short analysis of the appeals taken since 
January 31, 1958. Fifteen appeals were taken by the 
defendants: 


(1) International Brotherhood of Teamsters, etc. V. 
Dodd, et al., No. 14,733 (June 12, 1959—unreported). The 
pre-decree fee awarded to counsel for the plaintiffs, on 
appeal as to quantum, was vacated in the light of Cun- 
ningham v. English, et al., 106 U-S. App. D.C. 92, 269 F. 2d 
539 (1959). 


(2) International Brotherhood of Teamsters, etc. V. 
Schmidt, et al., 108 U.S. App. D.C. 354, 282 F. 2d 837 (1960). 
The pre-decree fee awarded to counsel for the plaintiffs, on 


appeal as to quantum after remand and rehearing, was 
again reversed, this time in light of San Soucte, et al. v. 
Schmidt, et al., 108 U.S. App. D.C. 350, 282 F. 2d 833 
(1960), and related cases. 


(3) English, et al. v. Cunningham, et al., 106 U.S. App. 
D.C. 70, 269 F. 2d 517 (1959), certiorari denied, 361 TUS. 
897, 905 (1959). This was the so-called ‘parent appeal’’ 
and was taken from the first order of the District Court 
construing and modifying the Consent Decree. It tested 
the power of modification, the delay of the convention 
beyond the one year specified in paragraph 8 of the Decree 
(J.A. 60), the enforceability of the Monitors’ orders of 


tReet [W]e are not dealing with the case as it was originally brought .. . . 
[Counsel in the case brought to the court a plan disposing of the issues 
that had been raised . . . that consent order. That is what we are dealing 
with now, trying to further the purposes announced in that consent order.’’ 
J.A. 230, 
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recommendation and the qualification of Godfrey Schmidt 
to continue as a member of the Board of Monitors. 


(4) (5) English, et al. v. Cunningham, et al., 108 USS. 
App. D.C. 355, 282 F. 2d 838 (1960), and 


English, et al. v. Cunningham, et al., 108 U.S. App. D.C. 
356, 282 F. 2d 839 (1960). These cases were ‘‘appeals”’ by 
the defendants below from the grant of limited discovery 
powers to the Board of Monitors, the defendants below 
contending that such powers, not specifically found in the 
Decree, could not reasonably be inferred therefrom. 


(6) (7) English, et al. v. Cunningham, et al., 108 U.S. 
App. D.C. 346, 282 F. 2d 829 (1960) (two consolidated 
cases). These were appeals taken from action of the lower 
court in refusing to rescind certain informal authority 
granted to the Chairman of the Board of Monitors to direct 
the activities of the Board’s staff and law firm. The 
appeals restated the principle of majority rule of the 
Board of Monitors. 


(8) English, et al. v. Cunningham, et al., 108 U.S. App. 
D.C. 365, 282 F. 2d 848 (1960). This was an appeal from 
a District Court ruling interpreting the eligibility pro- 
visions of certain election rules adopted by the Union at 
the request of the Monitors. The case reestablished in this 
cireuit the proposition that ‘‘an interpretation fairly placed 
on union rules by the union’s authorized officials”’ will be 
accepted by the courts. 


(9) English, et al. v. Cunningham, et al., 108 U.S. App. 
D.C. 355, 282 F. 2d 838 (1960). This was an appeal from 
the District Court’s authorization to the Board of Monitors 
to retain counsel to represent the Board, the defendants 
below contending that such authorization found no support 
in paragraph 12 of the Decree, J.A. 62, nor could it be 
fairly inferred therefrom. 


(10) English, et al. v. Board of Monitors, et al., 108 U.S. 
App. D.C. 357, 282 F. 2d 840 (1960). Closely allied to (9), 
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supra, this appeal challenged the quantum of compensa- 
tion ordered paid to the Board’s retained firm on the 
ground that many of the services performed were beyond 
the limits prescribed by this Court in (9), supra. 


(11) English, et al. v. Cunningham, et al., 108 U.S. App. 
D.C. 348, 282 F. 2d 831 (1960). This was an appeal from 
the appointment by the District Court of Terence F. 
McShane as a member of the Board of Monitors. The 
appointment was attacked by the defendants below as not 
having been made in conformity with the Decree, was 
appealed on the grounds that the defendants had a 
legitimate interest in the proper composition of the Board 
and was ‘‘held for nought’? in view of the decision in 
Milone, et al. v. English, et al., 108 U.S. App. D.C. 349, 282 
F. 2d 832 (1960). 


(12) (13) (14) English, et al. v. Cunningham, et al., 108 
U.S. App. D.C. 358, 282 F. 2d 841 (1960) ; 


Hoffa v. Letts, et al. and English, et al. v. Letts, et al., 
108 U.S. App. D.C. 359, 282 F. 2d 842 (1960). These cases 
all arose, in different procedural postures, from the institu- 
tion of an unprecedented ‘‘removal’’ hearing in the Dis- 
trict Court on the assumption that officers placed or held in 
office by the Consent Decree could be removed from that 
office by the Court. This Court reiterated that any pro- 
ceedings must be ‘‘under the constitution of the union” 
and held that the power of the District Court did not 
extend to selection or removal of union officers. The 
Court went on to issue its now fulfilled mandate for an 
early convention. 


(15) English, et al. v. McFarland, et al., 109 U.S. App. 
D.C. 187, 285 F. 2d 267 (1960). This was an appeal by the 
defendants below from the appointment of Terence F. 
McShane, as Chairman of the Board of Monitors, an 
appointment which was opposed in the District Court by 
the defendants, the intervenors and two of the three 
plaintiff groups. 
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There is no useful purpose to be served in detailing the 
19 appeals which have been taken by parties other than 
the defendants below. They neither add nor detract from 
the general proposition. The cases set forth above 
demonstrate clearly the type of litigation in the case since 
the Consent Order—litigation, in each instance, in which 
the Union itself, rather than any allegedly delinquent 
officers, had a primary interest. 
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REPLY BRIEF 


Appellees predicate their argument on the notion that. the action 
was a suit against the International for breaches of its contract with the 
membership (represented as aclass by the plaintiffs); and that the of- 
ficers were merely nominal defendants against whom no relief was sought 
or obtained, they being only the “technical or nominal instrumentalities" 
through which the International necessarily acted in committing the 
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breaches. 


Thus, since the International was the only real party-defendant, 
it could of course use its funds to defend itself, and "there is nothing 
in the law’ to prevent it from "allowing" its counsel also to represent 
the defendant-officers, particularly since no wrongdoing and no conflict 
of interest on the part of the officers vis-a-vis the International was 
“proved.” 
this dual representation inasmuch as "every paper and every argument” 
filed in behalf of the International would have been the same had the 
individual defendants not been named. So far as payment of counsel fees 


And in any event, it cost the International nothing to permit 


to the plaintiffs is concerned, appellees’ argument is that since this is 
a suit against the International Union for breach of its contract to provide 
honest elections the Union does not have to pay plaintiffs’ attorney's fees. 


The idea that there is a contract between the Union as an abstract 
entity and its members by the terms of which the Union agrees to cause 
honest elections to be held and that the officers who caused the Union to 
hold dishonest elections are merely nominal] defendants in a contract 
suit against the Union is somewhat startling. However, even if the suit 
is called a suit in contract instead of a derivative suit, this strained 
nomenclature does the defendants no good so far as plaintiffs’ counsel 
fee is concerned. It is clear from the authorities that where the plain- 
tiff creates a fund or confers the benefit for a class by a contract suit 
against the corporation he may demand reimbursement from the corpora- 
tion. As Mr. Justice Frankfurter said in Sprague v. Ticonic Nat. Bank, 
307 U.S. 161, 166-167, 59 S.Ct. 777, 780 (1939): 

"That the party in a situation like the present 
neither purported to sue for a class nor formally es- 


tablished by litigation a fund available to the class, 
does not seem to be a differentiating factor so far as 


i The word "proved" is used by the defendants in a Pickwickian sense. As we 
show in our original brief, fraud on the part of the officers was proved and found 
by the court after full opportunity was given to the defendant officers to be heard. 
What the defendants must mean is that since these findings were on preliminary 
orders the issue of fraud is not res judicata. But there is no support for the 
theory that a union can use its funds to defend delinquent officers up to the point 
where they have been finally adjudicated guilty of fraudulent conduct. See infra, 
pages 8 and 11. 
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it affects the source of the recognized power of equity 

to grant reimbursements of the kind for which the peti- 
tioner in this case appealed to the chancellor's discretion. 
Plainly the foundation for the historic practice of granting 
reimbursement for the costs of litigation other than the 
conventional taxable costs is part of the original authority 
of the chancellor to do equity in a particular situation. 
Whether one professes to sue representatively or formally 
makes a fund available for others may, of course, be a 
relevant circumstance in making the fund liable for his 
costs in producing it. But when such a fund is for all | 
practical purposes created for the benefit of others, the 
formalities of the litigation — the absence of an avowed 
class suit or the creation of a fund, as it were, through 
stare decisis rather than through a decree — hardly 
touch the power of equity in doing justice as between a 
party and the beneficiaries of his litigation.” 


Here the plaintiffs will have established a fund when this Court 
rules, as we think it must, that it is unlawful for a union to pay fees for 
the defense of officers charged with defrauding the union. Defendants 
do not seriously contest the principle that it is unlawful for a union to 
retain counsel on its behalf where such counsel also represent parties 


with conflicting interests.2 Following this principle there will be a fund 


created by the recovery of such fees out of which the plaintiffs’ counsel 


are entitled to remuneration. 


The same principle applies to the intangible benefits obtained for 
the Union by plaintiffs as described in our original brief. That plaintiff 


2 appellants’ original brief, pp. 13-20, incl. 


. Defendants claim that there were no intangible benefits conferred on the Union 
by piaintiffs' efforts. There is nothing whatever in the record to support this asser- 
tion. 

Appellees pluck a statement out of the context of Judge Letts' opinion and de- 
scribe it as "the equivalent of a finding of fact" of “complete lack of contribution 
toward the effectuation of the purposes of the decree" (Appellees' Brief, pp. 18, 
19). The statement they rely on is: "So it is difficult for the Court to understand 
woat these plaintiffs or their attorneys have done from that time on to achieve 
these purposes (in the Consent Order)." But read in the context of the entire opin- 
ion, it is obvious that this language does not and was not intended to constitute the 
finding appellees read into it. In context, the word "So" means "In view of my 
finding that it was originally believed the Board of Monitors would displace counsel 
for plaintiffs." That finding, which underlies the sentence in question, is, as shown 
in appellants' original brief, manifest error since the Monitors could not legally 
and did not actually serve as counsel to appellants. 
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is entitled to remuneration on this account regardless of the technical 
nature of the suit is established by Pelly v. Chase National Bank, 178 
Misc. 536, 35 N.Y.S. 2d 958 (1944). Here, ina primary class suit, the 


court awarded fees for intangible benefits. 4 


In this situation the only way that the appellees can escape the 
cases cited in our original brief is by claiming that the delinquent 
defendant officers of the Union are merely nominal parties and, there- 
fore, there is no conflict of interest between them and the Union. This 
seems absurd on its face. Nevertheless, at the risk of laboring the point 
we will analyze in detail defendants’ theory that this is nota derivative 
suit but rather a suit against the Union for breach of contract to which 
the delinquent defendant officers are only nominal parties. 


From the filing of the Amended Complaint to the present appeal, 
it is beyond argument that (1) the suit was directed against breaches by 
the defendant-officers of their fiduciary duties to the International; (2) it 
obtained relief against the officers responsive to the allegations and the 
evidence adduced at trial; (3) defendant-officers were never exonerated 
of charges of wrongdoing, but instead were found guilty of fraud in con- 
nection with preliminary motions; (4) the adversary role of the defendant- 
officers vis-a-vis both plaintiffs and the International continued through- 
out the litigation; and (5) the defensive interest of the International was 
at all times in conflict with that of the officers. 


1. The Amended Complaint alleged that defendant-officers had 
fraudulently rigged the 1957 International Convention, had unlawfully 
established or perpetrated trusteeships over locals, refused to act on 
membership complaints of wrongdoing by local officers, misused inter- 
national funds for personal gain, failed to keep proper financial records, 
engaged in pursuits which conflicted with their fiduciary duties to the 


International, and were guilty of numerous other fiduciary delinquencies 
— all in violation of their official duties to the International. > 


4 See additional authorities in Hornstein, Legal Therapeutics: The "Salvage" 
Factor in Counsel Fee Awards, 69 Harv. L. Rev. 658, 669, 677, Hornstein, The 
Counsel Fee in Stockholder's Derivative Suits, 39 Colum. L. Rev. 784, 799. 


5 5’4’ 7-49, Amended Complaint, particularly paragraphs 34, 40, 41, 42, 43(1)- 
43(44), 45, 49, 54, 56, 68, 69, 70, 72. 
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These were wrongs that the International itself obviously could 
have sued to redress but for its domination by the defendant -officers.® 
In that situation, the plaintiffs, in behalf of themselves and the mem- 
bership, acted for the disabled International by instituting what was in 
theory and in fact the latter's suit against its delinquent fiduciary - 


officers. 7 


In terms of nomenclature, this was a class suit because the plain- 
tiffs were representing all members equally with themselves.® And it 
was derivative because, while an injury to an organization resulting 
from the wrongdoing and fraud of its officers always operates indirectly 
as an injury to the members, the injury to the members is regarded as 
secondary and the injury to the organization primary.° : 


The fact that the suit involved (until now) no restitution from 
defendant-officers in a tangible, monetary sense does not — as appellees 
suggest — make it.any less derivative in nature. Derivative suits often 
seek the correction of fraudulent mismanagement through intangible, 
non-monetary devices. Typical of this is the closely analogous deriva- 
tive suit in Witherspoon et al. v. Hornbein et al., 196 P. 865, 70 Colo. 1, 
where "The object of the suit was to take over control of all corporate 
matters through a receiver, until the election of officers and directors 
in the following December." 2° 


And the fact that the officers’ breaches of their fiduciary duties 
to the union also resulted in the invasion of the contractual rights of 
the membership under the union charter does not — as appellees argue — 


EEE 


6 5 a. 38 and 41, Amended Complaint, paragraphs 53 and 69. 


7 3.A. 79, 81-82. 


8 Cunningham v. English et al., 106 U.S. App. D.C. 92, 269 F.2d 539. 


8 Fletcher, Cyclopedia Corporations, Vol. 18, par. 1283, 5294, 5911; 3 Moore's 
Federal Practice, 2nd ed. p. 3508. Myer v. Fieming, 327 U.S. 161, 167; Isaac v. 
Marcus, 258 N.Y. 257, 179 N.E. 487; Andersen v. Albert and J. M. Anderson Mfg. 
Co., 325 Mass. 343, 90 N.E. (2d) 541; Glenn, 33 Yale L. J. 580; Mayers, Introduc- 
tion to the Law of Business Corporations (1939) at p. 


10 The attorney serving both officers and the corporation was denied compensa- 
tion from corporate funds. 
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make the suit primary. Obviously, all derivative suits involve conduct 
which has this additional or secondary impact on the membership.11 
The critical distinction between derivative and primary suits is that the 
derivative involves and is founded on a cause of action which the organi- 
zation has against the officers; this cause of action is not present in the 


primary suit. 


Thus, to accept appellees’ argument that the present suit is primary 
in nature, this Court would be required to find that the International had 
no cause of action against the defendant-officers. Reduced to its essentials, 


appellees’ entire line of argument rests on that preposterous premise. 


The law is clear that, upon the filing of sucha complaint, the institutional 
defendant is required "to take and maintain a wholly neutral position, tak- 
ing sides neither with the complaining (members) nor with the (defend- 
ant officers)."" tts only legitimate interest at that point is in having the 
truth of the members’ charges against the officers determined.!* The 
only answer it can properly file is one which "neither affirms or denies 
the charges of the bill, but invites the complainant to prove them to the 
end that the (institutional defendant) may receive for itself any benefits 
to which it may be equitably and justly entitled.""“But here, the Inter- 
national, represented by the same counsel as the officers, filed a joint 
answer with the individual defendants, denying the allegations of wrong- 
doing by the officers against itself. Such an answer is subject to being 


struck as improper and the attorney-in-conflict removed from the cause.!5 


11 ip rejecting this kind of argument in Slutzker v. Rieber, et al.; 132 N.J. Eq. 
412, 28 A.2d 528, the Court said: 

"In these suits brought by a stockholder in behalf of the corpora- 
tion, it is necessarily implied that the actions complained of are 
hostile to the corporation. This applies equally to suits against 
directors charged with a wilful breach of trust, and to cases where 
complainants seek to enforce the charter as a contract and to re- 
strain a violation thereof. . ." 


12 solimine v. Hollander, 129 N.J. Eq. 264, 19 A.2d 344, 345. 
13 Otis & Co. v. Pennsylvania R. Co., 57 F.Supp. 680 (E.D. Pa. 1944). 
14 siutzker v. Rieber, et al., 132 N.J. Eq. 412, 28 A.2d 528. 


15 slutzker v. Rieber, et al., supra. Elberta Oil Co. v. Superior Court, 291 
P. 668, 108 Cal. App. 344. 
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On the question of the proper labelling of the suit, appellees’ 
argument that this court found the action to be primary in Cunningham 
V. English, et al., 106 U.S. App. D.C. 92, 269 F.2d 539 is not correct, 

It decided only that the suit was a "true class action" under Rule 23(a)(1). 
But Rule 23(a)(1) covers true class actions which are primary as well 

as those which are — in the language of the Rule — "secondary in the 
sense that the owner of a primary right refuses to enforce that right16 
and a member of the class becomes entitled to it.” That distinction 


was not involved in the appeal and never considered by the court. 


Appellees’ assumption that derivative suits are Only; those filed 
under Sec. (b) of the Rule is erroneous. The drafters of the Rule have 
made it plain that a suit by a shareholder is a typical secondary action 
under Sec. (a)(1) and that Sec. (b) merely adds special pleading require- 
ments to one form of secondary action. ?7 This is conclusively de mon- 
strated by the mandatory notice requirement of Sec. (c) which mentions 
only Sec. (a)(1) suits but yet is unquestionably applicable to shareholders' 
derivative actions under Sec. (b).18 


2. The Trial on the merits consumed 22 days during which the 
EO tne merits 
attorneys purporting to represent the International appeared also in the 


role as defense counsel to the officers charged with wrongdoing and were 
paid out of union funds. But the law is plain that, during this period, the 


members are "entitled to a fair trial on the merits, without having the 


18 Cunningham v. English, et al., 106 U.S. App. D.C. 92, 94, 269 F.2d 539, 541. 
Winkelman, et al., v. General Motors Corp., et al., 39 F.Supp. 826, 831; 3 Moore's 
Federal Practice, 2d Ed. 23.24. The present action, clearly secondary within Sec. 
(a)(1) may also be secondary in the sense of Sec. (b) since the pleadings meet all 
the requirements. This view, though not essential to our argument, is not incon- 
sistent with this Court's holding in 106 U.S. App. D.C. 92. 
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power of the (institutional defendant) turned against (them)." 19 And the 
neutrality required of the International also "forbade any possible grant 
of financial aid by the (International) to the individual defendants during 
the course of the litigation and in advance of a determination in their 


favor.” 20 % 


3. In the negotiations leading to the Consent Order, the interests 
of the officers and the International continued to be divergent but served 


by common counsel. The defendant-officers could well have considered 
that the agreement to hold a new convention and to submit the affairs of 
the union to court supervision was not too high a price for them to pay 


in return for being permitted to take office (albeit de facto and provision- 
21 
ally) and avoiding a defense on the merits of the charges of fraud. But 


the International might have considered this too high a price to pay; it 
might have concluded that it was more in the interest of the International 
to have a final determination of the officers’ guilt. In any event, it was 
entitled to an evaluation of the agreement in terms of its institutional 
interest by independent counsel unencumbered by conflicting obligations 
to the defendant officers charged with wrongdoing, particularly since 
notice of the Consent Order was not to be given the membership as a 


whole. 


It cannot be ‘said that plaintiffs, at this point, could speak for the 
institutional interests of the International, for the agreement to be em- 
bodied in the Consent Order greatly changed the character of the Inter- 
national’s stake in the litigation. No longer a neutral, it now had a sub- 
stantial interest in view of the internal reforms envisaged by the Consent 
Order. 


These reforms involved, in a broad sense, the distribution of power 
between union officialdom, on the one hand, and the rank and file on the 


19 
George Washington, 25 Cornell L.R. 361, Stockholders Derivative Suits; The 
Company's Rote and a Suggestion. 


20 solimine v. Hollander, 129 N.J. Eq. 244, 19 A.2d 344, 346. 
21 Appellees’ assertion that the Consent Order recognized the individual defend- 


ants as the lawful officers of the International is obviously incorrect. See 106 U.S. 
App. D.C. at pages 76-77, 269 F.2d at pages 523-524. 
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other. Adequate authority on the part of union officialdom is essential 
to responsible, effective unionism; adequate checks on that authority 
are essential to union democracy and an uncorrupt administration. Thus, 
from this point on, the International as an institution clearly had a sub- 
stantial partisan interest in the litigation, independent not only of the 
defendant-officers, but, now, of the rank and file as well. It had to be 
concerned with the possibility of undue encroachment on its necessary 
governing authority by plaintiffs seeking excessive restraints; against 
the possibility of unwise exercise of power by a Board of Monitors 
acting out of inexperience or lack of understanding; and against the 
possibility of the defendant-officers' efforts to impede poe and ef- 
fective reform. 


This continued to be the character of the Paalisnahise of the 
parties — the officers, the plaintiffs and the International — throughout 
the remainder of the litigation. Yet, though the conflict between officers 
and International was obvious, the dual representation of their interests 


continued. 


4. The Consent Order was exactly responsive to the needs disclosed 
by the Amended Complaint and the evidence adduced at trial by plaintiffs. 
A new convention was ordered to remedy the rigging of the old by the 
defendant-officers; conflicts of interest with their duties to the Inter - 
national by the defendant-officers were enjoined in the most sweeping 
terms; a "bill of rights" was established to remedy constitutional viola- 


tions by union officers by political discrimination and disfranchisement; 
proper financial methods and controls were ordered to secure the Inter- 
national from being overreached by official misconduct; officers were 
enjoined from further breaches of trust with respect to union funds and 
property; improper trusteeships established by defendant - -officers to 
perpetuate their control were ordered to be dissolved — all to be car- 
ried out under the continuing aegis of the District Court Hews its 
officers, the Board of Monitors. 
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The Consent Order was thus, in large measure, in the nature of an 
injunction directed against the defendant-officers. In Justice Frankfurter's 
words: "By the consent decree, the defendants, as officers of the Team- 
sters, undoubtedly assumed certain obligations judicially enforcible. 
Whatever may or may not have been the freedom of action of these 
officers prior to this consent decree, by it their freedom of action was 
circumscribed to the extent that the consent decree imposed on them 
enforcible obligations . . . these specific commands... . restrict the 


freedom of the power of the officers of the Teamsters... uae 


Thus, appellees’ argument that the Consent Decree "does not even 
purport to govern, restrict or affect (the defendant-officers) in any way" 
— so necessary to their fantasy of "passive instrumentalities" and 
"nominal defendant-officers” — falls in the face of the facts; so also 
does their contention that "the only defendant it undertakes to govern, 
restrict or affect is the International itself.” 


In brief, the Consent Order was designed to effect reforms in order 
to inhibit the defendant-officers from continuing to play fast and loose with 
their official power; it sought to benefit the International by imposing a 
tighter rein on its officers. This was — to use appellees’ phrase — relief 
for and not from the International. 


In the carrying out of these reforms, the conflict in interest between 
officers and International is self-evident; but the dual representation con- 
tinued. 


In connection with the Consent Order, appellees contend that it was 


a "compromise" and thus cannot be viewed as an admission of wrongdoing 
on the part of the defendant-officers. 


Assuming arguendo the validity of that contention, it has no impact 
whatever on the issue of the officers’ right to use union funds to defend 


22 english, et al. v- Cunningham, et al., 80 S. Ct. 18, 20 (1959) 
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themselves on charges of wrongdoing. The decisions are clear and unan- 


imous that when officers are charged with wrongdoing, "it (is) incumbent 
upon them in the first instance to employ their own resources in prepar- 
ing and presenting their defense without recourse in any measure to the 
corporate treasury."7° And "a director is not entitled to be reimbursed 
for his costs and counsel fees unless and until he is judicially cleared of 


the charges brought against him."24 


The same rule holds true where the case is settled by a court- 
approved order” or by a discontinuance before judgment”® for "while 


an adjudication of wrongdoing is of course clearly dispositive against 

the right to reimbursement, a discontinuance before judgment, though 
carrying with it no taint of wrongdoing, is equally dispositive, for in 
neither situation has the cause resulted in acquittal.'"27 A court-approved 
settlement is treated the same as a judgment for plaintiffs after trial — 
‘in neither instance has their innocence been judicially established," 
hence no right to reimbursement. 2° 


Moreover, this Court has held that "the [consent] decree was 
not. . . a compromise;" that "It embodied a plan, and terms for carry- 
ing it out, which required a large measure of future conduct by the 
parties, leading toward an ultimate disposition of the litigation by the 
court itself.""29 It was entered, as found below, with "the tacit under - 
standing" that plaintiffs had proved their case. | 


23 solimine v. Hollander, 129 N.J. Eq. 264, 19 A.2d 344 (1941). 


24 colimine v. Hollander, 129 N.J. Eq. 264, 19 A.2d 344 (1941); Washington, 
Litigation Expenses of Corporate Directors in Stockholders Suits, 40 Colum. L. 
Rev. 431, 449. 


25 Wood v. Noma Elec. Corp., N.Y.L.J., Oct. 10, 1936, p. 1121 (N.Y. Cit. Ct.), 
quoted and cited with approval in Solimine v. Hollander, 19 A.2d 344, 345-346, and 
by Washington, 40 Colum. L. Rev. 481, 450 n. 63. 


26 colimine v. Hollander, 129 N.J. Eq. 264, 19 A.2d 944 (1941). 
27 solimine v. Hollander, 129 N.J. Eq. 264, 19 A.2d 344 (1941). 


28 Jervis, Corporate Agreements to Pay Directors' Expenses in Stockholders' 
Suits, 40 Colum. L. Rev. 1192, 1193. 


29 Cunningham v. English, et al., 106 U.S. App. D.C. 92, 269 F.2d 539 (1959). 
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5. After the entry of Consent Order, the litigation continued. °° 
In this period of reformation, the interests of officers and International 
continued to be in conflict for the wrongdoing officers could hardly be 
counted on to view impartially the effort to enforce the strictures of the 
Consent Order and to bring good government to the International. In 
spite of this adverseness of interest, both parties continued to be rep- 


resented by the same attorneys. 


These attorneys appealed the modification of the Consent Order, 
even though its purpose was to afford the Monitors the additional time 
necessary to effect the reforms. And in the present appeal, the interest 
of the defendant-officers in resisting appellants’ demand for restoration 
of misused union funds is hardly at one with the interests of the Inter- 
national. 


From the foregoing, it is clear, as appellants contend, that the 
suit was principally derivative in character and that the interest of the 
International was at all times adverse to that of the defendant-officers, 
thus requiring separate representation. 


Appellees’ only defense to this dual representation is the bald 
assertion that it made no difference; that "every paper filed and every 
argument made by counsel in behalf of the International would have been 
exactly the same had the individual defendants not been named." But this 
answer is based on the false premise of their whole argument, namely, 
that the officers were only nominal defendants. Once it is seen — as we 
have demonstrated — that the officers were the real defendants, then it 
is closer to the truth to say that it was the International, not the defendant 
officers, they regarded as the appendage. And there is the heart of the 
matter, for the thrust of these attorneys was to construct a defense for 
Hoffa and the other individual defendants charged with fraud and to resist 


reforms made necessary by their breaches of trust. 


To say that a suit is derivative — as this mainly was — does not 


mean that it may not contain — as this did — primary interests of the 


30 Cunningham v. English, et al., 106 U.S. App. D.C. 92, 269 F.2d 539 (1959). 
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organization which require representation. Nor does it mean that even 
in a so-called "purely" derivative suit, there can never be a joint defense 
by officers and the organization. | 


It is true, as appellees point out, that such common defense was 
allowed in the Otis case. But as Judge Kalodner notes, this is not per- 
missible "when fraud is the complaint against the directors.” There, 

“the essence of the corporation's interest is, and ought to be, in having 
make affirma- 


the truth of the charges determined" and it has no reason to 
tive defenses. 


Corporate participation was permitted in Otis because the complaint 
attacked "a long-established corporate (financing) policy, recognized and 
approved by the L.C.C., reflecting on the good faith of the corporate 
defendant.""9+ Appellees’ reliance on Otis is thus misplaced, unless of 
course they wish to argue for rigged elections as a long-established 
policy of the International. : 


Nor can appellees draw support from their effort to analogize the 
suit to one seeking to compel a dividend declaration. The factual dis- 
tinctions alone make the analogy strained and far-fetched. Besides, most 
courts hold such suits to be derivative, not primary. 32 


——— 2 


In Lydia E. Pinkham Medicine Co. v. Gove, et al., 20 N.E. 2d 482, 
303 Mass. 1, for example, the court declared: 


SM 


31 the distinction drawn by Judge Kalodner in Otis would permit a joint defense 
where union officers were pursuing a course (even though possibly improper) in 
the interest of the union, as, for example, the use of union funds for political 
purposes. 

It is only where fraud and fiduciary abuse are involved that the restraints sought 
by appellants would apply. 


82 Fletcher, Cyclopedia Corporations, Vol. 11, par. 5826.1, citing decisions to 
this effect in Massachusetts, New York, New Jersey, Minnesota, ‘Wisconsin, Oregon, 
Michigan, Louisiana, Alabama, South Carolina. See also: Wells v. Dane, 101 Me. 
67, 63 A. 324; Maeder v. Buffalo Bills Wild West Co., 182 F. 280; Morawetz, 2 
Treatise on the Law of Corporations (2d ed) Par. 235, 277. 
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" the shareholder's right to have a dividend declared 


is wholly derivative and any suit that he may bring should 

be brought in behalf of the corporation as for a wrong to 

the corporation itself (for) a corporation has a cause of 

action when a command like this (to declare dividends un- 

der stated conditions) has been violated by its officers." 

But in any event, all courts would hold such a suit to be derivative 
"if the directors . . . fraudulently . . . refuse to pay a dividend." In 
that situation, an action by a stockholder to compel the declaration is 
clearly "one in the right of the corporation.” (Johnson v. Brandon Corp., 
69 S.E. 24 594, 221S.C. 160) I the dividend analogy has any relevance 
at all to the present case, it must be found in cases involving fraud, and 


there, as noted above, the rule is clear. 


There is no merit at all in appellees’ effort to distinguish the sig- 
nificant — and we believe, controlling — decision in the Highway Truck 
Drivers’ case** on the assertion that the restraint on the officers’ use 
of union funds was based on their technical admission of wrongdoing. 
Judge Clary specifically stated that: 


‘This ruling in no way attempts to pass upon the question of 
whether or not Local 107 may with propriety, by appropriate 
resolution, reimburse its officers for their legal expenses 
in the event they are exonerated from any wrongdoing in con- 
nection with the handling of union funds involved in the actions 


presently pending.” 

Appellees cannot reasonably argue, as they have, that if appellants 
prevail, "every union in the country would be at the mercy of any member 
or members who saw fit, for any reason (and even at employer instigation) 
to embroil it in litigation.” 


If this argument ever had any merit — in the context of a suit in- 
volving a union under corrupt domination — it has been adequately dealt 
with in Section 501(b) of the Landrum-Griffin Bill which provides, with 


33 Highway Truck Drivers and Helpers, Local 107 etc., et al. v. Cohen, et al., 
182 F. Supp. 608 (E.D. Pa. 1960), 284 F.2d 162 (C.A. 3, 1960), cert. den. 81S. Ct. 
747 (1961). 


15 


respect to derivative suits such as this, that ''No such sdeceating shall 


be brought except upon leave of the court obtained upon verified applica- 


tion and for good cause shown..." 


Additionally, there is a built-in safeguard against taseiedé suits 
of this character, illustrated by nothing better than this suit itself, for 
no lawyer of the capacity to give blameless union officers any real 
trouble, could get involved in such an action on, necessarily,'a contingent 
basis without first making a sufficient inquiry to satisfy himself that the 
charges had merit. 


The real danger in these suits — and the one that this Leal would 
serve to reduce — is not that honest union officials will be harassed, but 
that a membership whose organization has been over~- ~reached and domi- 
nated by corrupt leadership will be overwhelmed at the outset of their 
suit to correct these abuses by having the financial power of the union 
turned against them by that self-same leadership with its hands on the 
purse-strings. | 


In truth, the proper application to trade union class litigation of 

the principles we have advanced herein would have the socially desirable 
effect of protecting well-founded suits to correct misrule by union fidu- 
ciaries, without at the same time interfering in any way with trade union 
practices, policies or goals or subjecting union officials to the unreason- 
able harassment of unfounded litigation. The authority of union officials 
to spend union funds is, and should be, broad enough to encompass a wide 
spectrum of interests, but no proper trade union interest requires that 
that power extend to payments for the defense of officers charged with 
wrongdoing unless and until they have been exonerated; nor ‘to payments 
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to attorneys who serve in the dual and conflicting role of defense counsel 
to the delinquent officers and counsel to the union. 
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